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JURISDICTION
This Court has jurisdiction pursuant to U.C.A. §78-2a-3(2)(a) and also
pursuant to U.C.A. § 10-3-1012.5 which states:
Any final action or order of the commission may be appealed to the
Court of Appeals for review. The notice of appeal must be filed
within 30 days of the issuance of the final action or order of the
commission. The review by Court of Appeals shall be on the record
of the commission and shall be for the purpose of determining if the
commission has abused its discretion or exceeded its authority.
STATEMENT OF THE ISSUES
Issue 1:

Did the Commission err by failing to render any findings or

conclusions as to whether Ms. Begay illegally processed or distributed peyote
despite the substantial evidence that was presented showing that she did?
Standard of Review: In order for this Court to make a meaningful review, the
findings of the Commission must be "sufficiently detailed and include enough
subsidiary facts to disclose the steps by which the ultimate conclusion on each
factual issue was reached. The failure of an agency to make adequate findings of
fact on material issues renders its findings "arbitrary and capricious" unless the
evidence is clear, uncontroverted and capable of only one conclusion.
Whether the findings are adequate is a legal determination that requires no
deference to the Commission. Adams v. Bd. of Rev. of the Industrial Comm'n,&2\
P.2d 1, 4-5 (Utah App. 1991); Lucas v. Murray City Civil Service Commission,
949 P.2d 746, 755, n. 5 (Utah App. 1997).

Issue Preserved:

This issue was preserved in the City's Final Brief in Support

of its Motion for Relief, R. 89-116 at 104.
Issue 2:

With respect to Finding of Fact No. 16, did the Commission err in

finding that the law was confusing as it applied to Ms. Begay's conduct?
Standard of Review:

The Court reviews the final decision of the Commission

for the purpose of determining if the Commission has abused its discretion or
exceeded its authority.

In the event that a petitioner seeks to have the

Commission's factual findings overturned, the Court employs the clearly
erroneous standard. Kelly v. Salt Lake City Civil Service Commission, 2000 UT
App 235, 8 P3d 1048 (Utah App. 2000). A question of statutory interpretation is
reviewed for correctness without deference to the conclusions of the agency. See,
State v. Mooney, 2004 UT 49 at f9.
Issue Preserved:

This issue was preserved in the City's Final Brief in Support

of its Motion for Relief, R. 89-116 at 106.
Issue 3:

Did the Commission err in concluding that because of the confusion

as to how federal law affected her conduct, a lesser sanction should have been
imposed, thus making termination disproportionate under the circumstances?
Standard of Review:

The Court reviews the final decision of the Commission

for the purpose of determining if the Commission has abused its discretion or
exceeded its authority.

In the event that a petitioner seeks to have the

Commission's factual findings overturned, the Court employs the clearly
erroneous standard. Kelly v. Salt Lake City Civil Service Commission, 2000 UT
2

App 235, 8 P.3d 1048 (Utah App. 2000). A question of statutory interpretation is
reviewed for correctness without deference to the conclusions of the agency. See,
State v. Mooney, 2004 UT 49 at f9.
Issue Preserved:

This issue was preserved in the City's Final Brief in Support

of its Motion for Relief, R. 89-116 at 111 -115.
Issue 4:

With respect to Finding No. 15, did the Commission err in finding

that there was no persuasive evidence that the peyote plants or buttons were
growing and, instead, finding the persuasive evidence was that the plants or
buttons were merely being preserved in soil for future use in the same way
refrigerators are used to preserve fruits or vegetables and by finding that this was
in accord with NAC practices?
Standard of Review:

The Court reviews the final decision of the Commission

for the purpose of determining if the Commission has abused its discretion or
exceeded its authority.

In the event that a petitioner seeks to have the

Commission's factual findings overturned, the Court employs the clearly
erroneous standard. Kelly v. Salt Lake City Civil Service Commission, 2000 UT
App 235, 8 P.3d 1048 (Utah App. 2000).
Issue Preserved:

This issue was preserved in the City's Final Brief in Support

of its Motion for Relief, R. 89-116 at 97.
Issue 5:

Did the Commission err by concluding that Ms. Begay did not

cultivate or manufacture peyote?
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Standard of Review:

The Court reviews the final decision of the Commission

for the purpose of determining if the Commission has abused its discretion or
exceeded its authority.

In the event that a petitioner seeks to have the

Commission's factual findings overturned, the Court employs the clearly
erroneous standard. Kelly v. Salt Lake City Civil Service Commission, 2000 UT
App 235, 8 P.3d 1048 (Utah App. 2000). A question of statutory interpretation is
reviewed for correctness without deference to the conclusions of the agency. See,
State v. Mooney, 2004 UT 49 at \9.
Issue Preserved: This issue was preserved in the City's Final Brief in Support of
its Motion for Relief, R. 89-116 at 97.
DETERMINATIVE STATUTES
The American Indian Religious Freedom Act (AIRFA), 42 U.S.C. § 1996a:
(b)(1) Notwithstanding any other provision of law, the use, possession, or
transportation of peyote by an Indian for bona fide traditional ceremonial purposes
in connection with the practice of a traditional Indian religion is lawful and shall
not be prohibited by the United States of any State. No Indian shall be penalized
or discriminated against on the basis of such use, possession or transportation,
including, but not limited to, denial of otherwise applicable benefits under public
assistance programs.
(b)(2) This section does not prohibit such reasonable regulation and registration
by the Drug Enforcement Administration of those persons who cultivate, harvest,
or distribute peyote as may be consistent with the purposes of this section and
section 1996 of this title.
21 CFR § 1307.31:
The listing of peyote as a controlled substance in Schedule I does not apply to the
nondrug use of peyote in bona fide religious ceremonies of the Native American
Church, and members of the Native American Church so using peyote are exempt
from registration. Any person who manufactures peyote for or distributes peyote
4

to the Native American Church, however, is required to obtain registration
annually and to comply with all other requirements of law. (R. 421).
21 U.S.C. § 841 (a). Unlawful Acts. Except as authorized by this subchapter, it
shall be unlawful for any person knowingly or intentionally (1) to manufacture,
distribute, or dispense, or possess with intent to manufacture, distribute, or
dispense, a controlled substance. (R. 399).
21 U.S.C. § 802. Definitions. (6) The term "controlled substance" means a drug
or other substance, or immediate precursor, included in schedule I, II, III, IV, or V
of part B of this subchapter. (R. 390-391).
21 U.S.C. § 812 (c). Schedule of Controlled Substances. Schedules I, II, III, IV,
and V shall, unless and until amended pursuant to section 811 of this title, consist
of the following drugs or other substances, by whatever official name, common or
usual name, chemical name, or brand name designated: Schedule I . . . (c) Unless
specifically excepted or unless listed in another schedule, any material, compound,
mixture, or preparation, which contains any quantity of the following
hallucinogenic substances, or which contains any of their salts, isomers, and salts
of isomers whenever the existence of such salts, isomers, and salts of isomers is
possible within the specific chemical designation:. . . (12) Peyote. (R. 394-397).
21 U.S.C. §. 802(15). The term "manufacture" means the production, preparation,
propagation, compounding, or processing of a drug or other substance, either
directly or indirectly or by extraction from substances of natural origin, or
independently by means of chemical synthesis or by a combination of extraction
and chemical synthesis, and includes any packaging or repackaging of such
substance or labeling of its container; except that such term does not include the
preparation, compounding, packaging, or labeling of a drug or other substance in
conformity with applicable State or local law by a practitioner as an incident to his
administration or dispensing of such drug or substance in the course of his
professional practice. (R. 392).
21 U.S.C. § 802(22). The term "production" includes the manufacture, planting,
cultivation, growing, or harvesting of a controlled substance. (R. 393).
21 U.S.C. § 802(21). The term "practitioner" means a physician, dentist,
veterinarian, scientific investigator, pharmacy, hospital, or other person licensed,
registered, or otherwise permitted, by the United States or the jurisdiction in which.
he practices or does research, to distribute, dispense, conduct research with respect
to, administer, or use in teaching or chemical analysis, a controlled substance in
the course of professional practice or research. (R. 393).
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STATEMENT OF THE CASE
Nature of the Case:

This petition is from an order of the Salt Lake City Civil

Service Commission. (R. 28-32 included in Addendum as Exhibit A).
Course of the Proceedings Below:

Chief of Police Dinse terminated Ms.

Begay's employment. Ms. Begay appealed her termination to this Commission.
(R. 4-13).

An evidentiary hearing was held.

On October 20, 2003, this

Commission set aside the Chiefs decision and ordered Ms. Begay restored to her
position and status. (R. 28-32).
The City filed a Motion for Relief from Findings of Fact, Conclusions of
Law and Order (R. 33-56) and a Response to Ms. Begay's Reply to the City's
Motion for Relief. (R. 72-88). The Commission ruled that Ms. Begay's Reply to
the City's Motion for Relief was untimely and the Commission ordered that it be
stricken. However, after hearing brief arguments from counsel for both parties,
the Commission ordered both parties to file a final brief addressing all issues by
February 6, 2004. On March 9, 2004, the Commission issued a letter stating that
the City's Motion for Relief was denied.

(R. 149 included in Addendum as

Exhibit B).
STATEMENT OF FACTS
Terry Morgan Begay is of partial Native American descent (R. 153 at p.
223, 11. 13-16 cited portions of the transcript (R. 153) are included in Addendum
as Exhibit C). She has been a member of the Native American Church for several
years. (R. 153 at p. 223, 11. 20-23). In approximately July 2002, the Salt Lake
6

City Police Department received an anonymous letter suggesting that Ms. Begay's
use of peyote in religious ceremonies could constitute illegal activity. (R. 155 at
p. 49 portions of Transcript Exhibit A (R. 155) are included in Addendum as
Exhibit F). The Police Department conducted an Internal Affairs investigation.
(R. 155 at pp. 48-192). The Chief of Police terminated Ms. Begay's employment
with the Police Department on March 10, 2003. (R. 5-10 included in Addendum
as Exhibit D).
During 2002 and 2003, Ms. Begay was a lieutenant and sworn police
officer with the Salt Lake City Police Department. (R. 153 at p. 221, 11. 22-23).
During that time the Salt Lake City Police Department had a Policy (D20-0200.00) which stated: "Employees shall obey all constitutional, criminal, and civil
laws imposed on them as a member of the Department and as citizens of this state
and country."

(R. 58).

Department policy of the Salt Lake City Police

Department obligated Ms. Begay to comply with federal criminal law, including
21 U.S.C. § 841 (a) that states: "it shall be unlawful for any person to knowingly
or intentionally - (1) to manufacture, distribute, or dispense, or possess with intent
to manufacture, distribute, or dispense, a controlled substance . . .." Conduct
prohibited by 21 U.S.C. § 841 (a) would constitute a federal felony violation. (R.
9).
Peyote is a Schedule I controlled substance under federal law. 21 U.S.C. §§
802(6) and 812. (R. 153 at p. 44, 11. 20-22). Federal criminal law, 21 U.S.C. §
841 (a), prohibits the distribution and manufacture of peyote: to include the
7

processing, planting, or growing of peyote, 21 U.S.C. § 802 (15), (22); and the
delivery or transfer of peyote to another, 21 U.S.C. § 802 (11), (8). (Copies of
cited statutes are included in Addendum as Exhibit E; R. 60-73). Federal law, 42
U.S.C. § 1996a, authorizes those who are members of a federally recognized
Indian tribe to use, possess, or transport peyote for bona fide traditional
ceremonial purposes in connection with the practice of a traditional Indian
religion. (Id.)
The conduct that gave rise to the discipline taken against Ms. Begay
occurred between June 2002 and January 2003. (R. 5-6). During or near June
2002 Ms. Begay received a bag of peyote plants. (R. 153 at p. 234). In that bag
were both living and non-living peyote plants.

(R. 155 at p. 202).

At her

residence in Salt Lake City, Utah, Ms. Begay took the non-living peyote plants
and ground the plants into powder using a coffee grinder. (R. 155 at p. 160,11. 910). During or near June 2002 Ms. Begay took living peyote plants that she
received and placed these plants in soil in one or more planter boxes in her
residence in Salt Lake City, Utah. (R. 155 at p. 131,1. 26).
Sometime from June 2002 to January 2003, while under Ms. Begay's care
and in her possession, the peyote plants in boxes at her residence increased in size
("grew bigger and bigger"), developed "babies", and developed root systems. (R.
155 at p. 129, 11. 36-39; R. 118). On January 10, 2003, after interviewing Ms.
Begay, Captain Kenneth W. Pearce went to her residence to retrieve all peyote in
her possession. (R. 118). When Capt. Pearce arrived at Ms. Begay's home, she
8

brought him two planter boxes, each approximately 12" x 36". Each of those
planter boxes had two rows of live peyote plants. (R. 118). Ms. Begay also
produced a planter box approximately 12" x 12" which contained live peyote
plants. (R. 118). The dirt in all of the planter boxes was dark, rich and moist. (R.
118). There were 87 individual plants that were alive. (R. 118). It was obvious
that the plants had been well cared for.

(R. 118). The live plants ranged in

diameter from approximately the size of a quarter to 3 !/*> inches. (R. 118). When
the plants were removed from the planter boxes, the plants had well developed
roots and the dirt clung to the roots of the plants. (R. 118).
Peyote used for bona fide religious ceremonies is tightly regulated. (R. 153
at p. 46,11. 1-12). There are only four registered distributors. (R. 153 at p. 49,11.
12-13). Only authorized custodians that are identified to the government can
receive the peyote from the distributors. (R. 153 at p. 50, 11. 19-20). A custodian
has an identification card showing that he is a custodian and is legally protected or
authorized to be in possession of peyote.

(R. 153 at p. 51, 11. 14-17). The

registered distributors are aware of the fact that they have to be very careful in
selling peyote only to authorized custodians because if they sell to unauthorized
individuals, the DEA could file criminal, civil or administrative penalties against
them and the DEA would revoke their DEA registration. (R. 153 at p. 54,11. 2325; 55,11. 1-7). It is illegal even for an authorized custodian to grow peyote plants
at his home. (R. 153 at p. 68, 11. 17-20). If a distributor sells a live plant, it is
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illegal for whoever receives the live plant to cultivate it or to grow it (R. 153 at p.
72,11. 16-18).
Sometime between June 2002 and January 2003, Ms. Begay ground the
peyote plants that had died into peyote powder. (R. 155 at p. 132, 11. 18-22). On
three occasions between June 2002 and January 2003, she took the peyote powder
she had made from her residence and gave the peyote powder to someone
associated with her Native American Church chapter who needed help. (R. 155 at
p. 137,11. 25-38).
During her career with the Salt Lake City Police Department, Ms. Begay
had at least two assignments with specific duties regarding the enforcement of
controlled substance law. (R. 153 at p. 100,11. 18-25; 101,11. 1-15). As a sworn
police officer, Ms. Begay took an oath of office and swore to uphold the law. (R.
153 at p. 78, 11. 15-19). At the beginning of his administration as police chief,
while Ms. Begay was under his direction, Chief Dinse published and personally
discussed with his police officers certain core values. (R. 153 at p. 79, 11. 6-25).
Among those values was reverence for the law. (R. 153 at p. 80, 11. 7-9). Chief
Dinse believed that public confidence would be eroded if police officers did not
obey the law. (R. 153 at p. 80,11. 17-25). In the Salt Lake City Police Department,
an individual who has a felony on his or her record cannot become a police officer.
(R. 153 at p. 82,11. 8-11). On prior occasions when police officers violated felony
or significant laws, those officers were either terminated by Chief Dinse or he
accepted their resignation. (R. 153 at p. 81,11. 8-19).
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A predisciplinary hearing was held on February 18, 2003 (R. 155 at pp.
199-262) and on March 10, 2003, Chief of Police Dinse terminated Ms. Begay's
employment. (R. 5-9). Ms. Begay appealed her termination to this Commission.
(R. 11-14). After an evidentiary hearing, on October 20, 2003, this Commission
set aside the Chiefs decision and ordered Ms. Begay restored to her position and
status. (R. 28-32). The City filed a Motion for Relief from the Findings of Fact,
Conclusions of Law and Order. (R. 33-56). A letter reflecting the Commission's
denial of the City's Motion was issued on March 9, 2004. (R. 149).
SUMMARY OF ARGUMENT
Salt Lake Police Chief, Charles F. "Rick" Dinse terminated Lt. Terry
Begay's employment with the Salt Lake City Police Department for failing to
abide by federal law by (1) converting all or portions of non-living peyote plants
into a powder by using a coffee grinder and then, on two or more occasions,
giving that peyote powder to others who could not afford to purchase peyote from
legitimate sources; and (2) growing 87 peyote plants in her home. Although a
great deal of testimony was presented on both activities, the Commission failed to
make a single finding or conclusion on the issue of whether Ms. Begay had
processed and/or distributed peyote.
The issue as to whether Ms. Begay processed and/or distributed peyote in
violation of federal law was material. The City was substantially prejudiced by
the Commission's complete failure to address this issue. A finding that Ms. Begay
had processed and/or distributed peyote in violation of federal law could have
11

clearly affected the outcome of the proceedings by leading the Commission to a
different result. The Utah Supreme Court has stated that "it is elementary that the
trial court must make findings and conclusions on every issue. Failure to do so
renders appellate review impossible." Andrus v. Bagley, 775 P.2d 934, 936 (Utah
1989).
In Finding of Fact 16, the Commission found that "confusion exists as to
how the law applies to Ms. Begay's conduct." (R. 30). This same "confusion" led
the Commission to conclude that because of "confusion on the law, a lesser
disciplinary punishment was warranted (Conclusion No. 3; R. 31). The laws,
however, are not confusing. The record supports what the laws make clear: use
possession and transportation of peyote for bona fide religious ceremonies are
protected; manufacturing and distribution of peyote for those same ceremonies is
not protected unless a person is authorized by the government to do so.
The "confusion" as to how the law applied to Ms. Begay's conduct rests
with the Commission, which admitted that "the Civil Service Commission's own
legal counsel expressed doubts and confusion over how the law might apply to her
conduct." (R. 31). The Commission's counsel was never called as a witness, was
not subject to cross-examination and no record exists of his comments. The
Commission's "confusion" as to the legal interpretation of the controlling statutes
and its inability to distinguish between protected activities and those that are not is
not a valid ground upon which to overturn the Chiefs decision, particularly in
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light of the undisputed evidence that the Chief was not confused about how the
law applied to Ms. Begay's conduct.
The Commission allowed its "confusion" about the law to interfere with its
responsibility to follow the recognized principles established for reviewing the
Chiefs disciplinary decision. This abdication of responsibility robbed the Chief
of his discretion to impose discipline. One of the requisite inquiries a Commission
must make in reviewing a disciplinary decision is whether the charges warrant the
sanction imposed. The only evidence before the Commission as to what sanctions
have been imposed for police officers whose conduct rises to the level of
constituting a felony is that of Chief Dinse. He has either terminated or accepted
the resignation of officers who have violated significant laws.
Despite the Chiefs undisputed testimony, the Commission concluded that a
lesser sanction such as counseling or a warning should have been imposed because
of their confusion as to how federal law affected her conduct. The Commission's
failure to properly review the Chiefs decision was an abuse of discretion which
has caused the City substantial prejudice.
The Commission's Finding of Fact 15 that there was no persuasive
evidence that Ms. Begay was growing peyote largely ignores both the record in
this case and the law. Although there is some evidence that supports the
Commission's finding that Ms. Begay's conduct merely constituted "preservation"
of peyote, the clear weight of the evidence is against that finding.
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The Commission made it clear in both its findings and conclusions that it
was confused about the law. Despite this apparent confusion, the Commission
nonetheless formulated the legal conclusion that Ms. Begay "did not grow,
cultivate or manufacture peyote." (Conclusion 1, R. 31).
The clear weight of the evidence demonstrates that Ms. Begay was growing
87 peyote plants in her home. Her own testimony makes that clear. The terms
"planting" and "growing" are so well used in everyday parlance that their meaning
is within the understanding of the average person. The Commission apparently
disregarded the standard definitions of "growing" and "planting" and determined
that what Ms. Begay did was actually no more than "preserving."
The Commission's confusion as to the law results in a conclusion that
makes no sense. If plants are "growing," "having babies" and are rooted to the
bottom of their planter boxes, as the undisputed evidence revealed, they are not
simply being "preserved" "in the same way refrigerators are used to preserve fruits
or vegetables." (R. 31). The Commission's reasoning and legal conclusion
concerning interpretation of the law are in error.

id

ARGUMENT
I.
THE COMMISSION ERRED BY FAILING TO
RENDER ANY FINDINGS OR CONCLUSIONS AS TO
WHETHER MS. BEGAY HAD ILLEGALLY PROCESSED
OR DISTRIBUTED PEYOTE AND THE CITY WAS
PREJUDICED BY THE COMMISSION'S FAILURE
Ms. Begay was terminated from her employment with the Salt Lake City
Police Department for failing to abide by federal law by (1) converting all or
portions of non-living peyote plants into a powder by using a coffee grinder and
then, on at least two occasions, giving that peyote powder to others who could not
afford to purchase peyote from legitimate sources; and (2) growing 87 peyote
plants in her home. (R. 5-10). A great deal of testimony was given on both
activities. Yet, the Commission only made a finding and a conclusion concerning
whether Ms. Begay was engaged in the "growing, i.e. manufacture and
cultivation" of peyote. (R. 30). The Commission was completely silent on the
issue of whether Ms. Begay processed and/or distributed peyote.
This Court has determined that an agency "must make findings of fact and
conclusions of law that are adequately detailed so as to permit meaningful
appellate review." Adams v. Bd, Of Rev. of Industrial Comm'n., 821 P.2d 1, 4
(Utah App. 1991). In Adams, this Court stated:
In order for us to meaningfully review the findings of the
Commission, the findings must be "sufficiently detailed and include
enough subsidiary facts to disclose the steps by which the ultimate
conclusion on each factual issue was reached." Acton v. Deliran, 731
P.2d 996, 999 (Utah 1987) (quoting Rucker v. Dalton, 598 P.2d 1336
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(Utah 1979). . . The failure of an agency to make adequate findings
of fact on material issues renders its findings "arbitrary and
capricious" unless the evidence is "clear, uncontroverted and capable
of only one conclusion." Id. (quoting Kinkella v. Baugh, 660 P.2d
233, 236 (Utah 1983)).
Id. at 4-5. Although the Adams case dealt with a Commission governed by the
Utah Administrative Procedures Act, this Court has also enunciated this same
principle in a case involving a Civil Service Commission. Lucas, 949 P.2d at 755,
n. 5.
Here, the issue as to whether Ms. Begay processed and distributed peyote in
violation of federal law was, indeed, material. Ms. Begay was investigated and
ultimately terminated from her employment for failing to abide by the federal laws
that prohibit those who are not properly registered from processing and
distributing peyote. In his notice of a pre-disciplinary hearing (R. 155, pp. 194197), Assistant Chief Don Llewellyn made it clear that Ms. Begay had an
obligation to comply with federal criminal law, including 21 U.S.C. 841(a), 21
U.S.C. 802(6), (15) and (22). The conduct at issue was not the use of peyote in a
bone fide religious ceremony.

Ms. Begay's conduct that was deemed to be

violative of Department policy and federal law involved the processing and
distributing of peyote and the growing of 87 peyote plants. Chief Llewellyn
described the conduct giving rise to the Internal Affairs investigation and the
decision that Ms. Begay violated policy as follows:
I find the following facts in IA Case 2003-001-1 support a
conclusion that you violated 21 U.S.C.A. 841. Sometime during
2002 you received a bag of peyote plants (cacti). When you

received these plants, some of the plants were not living. You
converted all or portions of these non-living peyote plants to a
powder substance using a coffee grinder. You placed the powder in
a jar, bottle, or similar container. You kept the jar, bottle, or similar
container at your residence in Salt Lake City, Utah. In 2002, when
you received the bag of peyote plants, there were living plants in the
bag. You took the living plants and potted them with soil in one or
more planter boxes or containers at your residence in Salt Lake City,
Utah. You obtained and read information about how to care for the
peyote plants that you potted in the planter boxes or containers. You
cared for the peyote plants you potted over a six to eight month
period. You cared for these peyote plants in a back bedroom and
hallway of your residence in Salt Lake City, Utah. After you potted
these plants, some of the plants died. You converted all or portions
of these non-living peyote plants to a powder substance using a
coffee grinder. You placed the powder in a jar, bottle, or similar
container. You kept the jar, bottle, or similar container at your
residence in Salt Lake City, Utah. On two or three occasions you
took the peyote powder substance that you had prepared from the
non-living peyote plants and transported the powder substance from
your residence in Salt Lake City to property in West Jordan or
another community in Utah. At this property, you provided the
peyote powder to another or others, members of your husband's
family, for use in a religious sacrament or ceremony. On 10 January
2003, you were growing eighty-seven (87) peyote plants at your
residence in Salt lake City, Utah. You were not and are not
registered with the federal Drug Enforcement Administration to
manufacture or distribute peyote.
(R. 155 at p. 195).
The American Indian Religious Freedom Act (AIRFA) specifically states
that it does "not prohibit such regulation of those persons who cultivate, harvest,
or distribute peyote..." &e42U.S.C. § 1996a. Additionally, 21 C.F.R. § 1307.31
requires that "any person who manufactures peyote for or distributes peyote to the
Native American Church however is required to obtain registration annually and
to comply with all other requirements of law."
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The Chief of Police based his

decision to terminate Ms. Begay's employment, in part, on the basis that she
ground dried peyote plants into a powdery substance at her home using a coffee
grinder and on at least two occasions, Ms. Begay took the peyote powder she had
prepared to another location and provided that peyote to one or more members of
her family who had fallen on hard times. Even though the issue of processing and
distributing peyote was a key factor in the Chiefs decision making process, the
Commission made no finding on this issue.
The Commission's failure to render any findings or conclusions on this
material issue was not precipitated by a lack of evidence.

To the contrary,

substantial evidence was presented on the issue of whether Ms. Begay processed
or distributed peyote in violation of the law such that the Commission was remiss
in not rendering a single finding or conclusion on this issue.

The evidence

included Ms. Begay's own statements made to Captain Kenneth Pearce in her
second Internal Affairs interview:
1.
Ms. Begay explained that when she first obtained the peyote cacti
some of the cacti were dried up. (R. 155 at p. 131). Ms. Begay stated that
she "ground them up and put them in ajar." (R. 155 at p. 132,11. 28-29).
2.

Captain Pearce and Ms. Begay had the following exchange:

Pearce: You grind them and you chop them up, you peel them, what
do you do with those? I mean how do they get to that? You just
dump cactus in a grinder, turn the wheel and it spits it out or do you
take a knife and . . .
Begay: Oh, you mean to get it ground up?
Pearce: Yeah.

Begay: I use a coffee grinder. You have to dry and then they dry up
completely before you can do that...
Pearce: But when the peyote is given to you in this bag, did they
give you the jar also or is the jar what's resulted in what was given
to you then it died and you processed it into the jar?
Begay: Correct, yes. (R. 155 at p. 160,11. 1-27).
3.
Ms. Begay admitted that she has taken the powder she has
ground up to help people when the church doesn't have enough
medicine: "If there are people that need help and they don't have
enough medicine in the church, Buzz and I will provide them with
some powder. We don't do that much, we hardly do that. We have
that just in case somebody needs that just to help them that way."
(R. 155 at p. 137,11.25-28).
4.
On three occasions Ms. Begay supplied her ground peyote
powder to supplement a ceremony for the sacrament because people
had financial hardships. (R. 155 at pp. 158, 161, and 164).
5.
Ms. Begay recognized that she could not take the peyote
powder across state lines because she was not a custodian. (R. 155
at p. 149,11.7-17).
On the issues of manufacturing and processing peyote, Mr. Jerry Ellis,
agent with the Drug Enforcement Agency provided substantial, unrebutted
testimony based upon his 30 years of experience. At the Civil Service hearing,
Mr. Ellis shared his expertise as follows:
1.
Mr. Ellis testified about the joint federal-State of Texas regulation of
the Native American Church representatives ("custodians") who may
legally receive peyote. (R. 153 at p. 49).
2.
Mr. Ellis testified that such Native American Church custodians
must have their State of Texas registration with them to avoid criminal
liability if they are stopped and found in possession of peyote. (R. 153 at p.
51).
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3.
Mr. Ellis also testified that authorized custodians would be subject to
prosecution if they grew peyote or ground peyote plants into powder
outside of a religious ceremony. (R. 153 at pp. 67-68).
4.
He also stated that federal regulations prohibit the specific
cultivation and distribution activity Ms. Begay was involved in and that
Ms. Begay was subject to those regulations. (R. 153 at pp. 65-66).
5.
Mr. Ellis stated that in a case where the Drug Enforcement Agency
receives information that someone is growing or distributing peyote, the
Agency would obtain a search warrant, seize the peyote, and refer the
evidence for prosecution under 42 U.S.C. § 841. (R. 153 at pp. 67-68).
Based upon the foregoing, ample and uncontroverted evidence existed
to justify a finding on the issue of whether Ms. Begay violated federal drug laws
by processing the dried peyote into a powder and supplying it for three ceremonies
without the appropriate DEA certification or authorization to do so.

The

Commission acted arbitrarily and capriciously by totally disregarding the City's
evidence on this key issue. See, Adams, 821 P.2d at 6. An agency must at some
point address the legal issues raised by a party appearing before it. Tolman v. Salt
Lake County Attorney, 818 P.2d 23, 31 (Utah App. 1991) citing Denver & Rio
Grande W. RR. Co., 287 P.2d at 887 (Commission could not 'arbitrarily ignore5
contentions raised by parties). "Ignoring a party's legal contentions denies the
party a fair opportunity to be heard and defend."

Tolman, 818 P.2d at 31-32

quoting R. W. Jones Trucking v. Public Service Commission, 649 P.2d 628-629
(Utah 1992).
This Court has also stated that an agency's error in failing to make adequate
findings must "substantially prejudice" the petitioner before relief will be granted.

Adams, 821 P.2d at 7. The City has been substantially prejudiced by the
Commission's failure to make any finding or conclusion regarding the issue of
processing and distributing peyote. A finding that Ms. Begay had processed and
distributed peyote in violation of federal law could have clearly affected the
outcome of the proceedings by leading the Commission to a different result. The
City is also prejudiced because it cannot adequately challenge the Commission's
unstated facts, its "undeclared interpretation of the law or its undisclosed logic."
Adams, 821 P.2d at 8. It is well recognized that a failure to make findings of fact
on all material issues is reversible error where it is prejudicial. Gaddis Investment
Co. v. Morrison, 278 P.2d284, 285 (Utah 1954).
The City filed a Motion for Relief, bringing the omission of findings and
conclusions on this key issue to the attention of the Commission.

The

Commission, however, denied the City's motion without ever addressing its
failure and/or refusal to make any finding or conclusion on the issue of processing
and distribution despite the evidence that had been presented to the Commission
for its consideration. This Court has noted that "when considering an error that is
strictly of the agency's own making, such as failing to make adequate findings,
any doubt about whether a petitioner was prejudiced is resolved in the petitioner's
favor." Adams, 821 P.2d at 7. See, also, Tolman v. Salt Lake County Attorney,
818 P.2d 23, 28 (Utah App. 1991) (failure to address legal claims creates an
'appearance of unfairness that is so plain that the court is left with the abiding
impression that a reasonable person would find the hearing unfair.'). There is
?i

nothing from which this Court can conclude that the Civil Service Commission
ever actually considered the City's claim that Ms. Begay violated federal law by
processing and/or distributing peyote. There are no findings or conclusions that
would indicate that the Commission considered either the factual or legal
underpinnings of this key issue.
The Utah Supreme Court has stated that "it is elementary that the trial court
must make findings and conclusions on every issue. Failure to do so renders
appellate review impossible." Andrus v. Bagley, 775 P.2d 934, 936 (Utah 1989).
As recognized by this Court, "absent adequate findings there is no presumption
that the Commission's decision is correct. The process of articulation may or may
not cause the Commission to reach a different decision." Adams, 821 P.2d at 8.
Therefore, this Court should vacate the Commission's order.
II.
THE COMMISSION ERRED IN FINDING THAT
THE LAW WAS CONFUSING AS IT APPLIED TO
MS. BEGAY'S CONDUCT
In Finding No. 16, the Commission found that "Assistant Police Chief
Donald Llewellyn wrote a letter to Ms. Begay stating that he had reviewed certain
facts with the City Attorney and was unable to conclude that she had violated
policy by illegally using peyote." (R. 31, emphasis added). From this, the
Commission finds in paragraph 16 that "[cjonfusion exists as to how the law
applies to Ms. Begay's conduct." (R. 30).

Analysis of Assistant Chief Llewellyn's letter in its totality evidences two
distinct issues; (1) Ms. Begay was subject to discipline for her role in cultivating,
manufacturing, processing and distributing peyote and (2) the Department was not
pursuing discipline for her ceremonial use and possession of peyote. Accordingly,
relying on whatever "confusion" the Commission perceived as to the use issue to
decide the cultivating, manufacturing, processing and distributing issue was
inappropriate. It is undisputed that Ms. Begay was not disciplined because she
used peyote in religious ceremonies. Therefore, statements about possession and
use in religious ceremonies have no relevancy in evaluating Ms. Begay's
discipline for cultivation, manufacture, processing and distribution of peyote.
There is no evidence to marshal that would indicate that there was confusion as to
the law on the part of either Assistant Chief Llewellyn or Chief Dinse, the ultimate
decision maker.
Nothing in Assistant Chief Llewellyn's letter reveals "confusion" as to how
the law applies to Ms. Begay's conduct of growing peyote plants and processing
dried plants into peyote powder. Assistant Chief Llewellyn understood both the
protection offered by the AIRFA and the restrictions. He wrote:
In arriving at my finding that you may be in violation of Department
Policy 20-02-00.00, I have reviewed your claim that the American
Indian Religious Freedom Act Amendments of 1994, 42 U.S.C.A. §
1996a protected your actions. That statute states: "Notwithstanding
any other provision of law, the use, possession, or transportation of
peyote by an Indian for bona fide traditional ceremonial purposes in
connection with the practice of a traditional Indian religion is lawful,
and shall not be prohibited by the United States or any State."
However, the same federal law provides: "This section does not
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prohibit such reasonable regulation and registration by the Drug
Enforcement Administration of those persons who cultivate, harvest,
or distribute peyote as may be consistent with the purposes of this
section and section 1996 of this title." The City has been informed
by the representatives of the Drug Enforcement Administration that
it regulates the manufacture and distribution of peyote, as a Schedule
I substance under its authority to regulate the manufacture and
distribution of controlled substances, including peyote, [as] set forth
in 21 Code of Federal Regulations Part 1301 and 1307.31.
(R. 155 at p. 196). More importantly, Chief Dinse, in his termination letter,
expressed no confusion as to the law that applied to Ms. Begay's conduct:
Based upon a legal review provided to me by the City Attorney, I
must conclude that your cultivation of peyote does meet the federal
definition of manufacturing. The federal statutory definition of
manufacturing was provided to you in Assistant Chief Llewellyn's 7
February 2003 letter. (R. 8).
The Commission erred in making the finding that confusion existed as to
how the law applied to Ms. Begay's conduct (Finding No. 16) and further erred by
concluding that because of "confusion" on the law a lesser disciplinary
punishment was warranted (Conclusion No. 3). The laws are not confusing. The
record supports what the laws cited above make clear:

use, possession, and

transportation of peyote for bona fide religious ceremonies are protected;
manufacturing and distribution of peyote for those same ceremonies is not
protected unless a person is authorized by the government to do so.
At the Civil Service Hearing, Jerry Ellis, who has been employed by the
DEA for 30 years and has had the responsibility of regulating the peyote
distributors, testified concerning the manufacturing and distribution of peyote.
Mr. Ellis's expert testimony was unrefuted:

1.

There are only four registered distributors. (R. 153 at p. 49).

2.
Only authorized custodians that are identified to the government can
receive the peyote from the distributors. (R. 153 at p. 50).
3.
A custodian has an identification card showing that he is a custodian
and is legally protected or authorized to be in possession of peyote. (R. 153
at p. 51).
4.
The registered distributors are aware of the fact that they have to be
very careful in selling peyote only to authorized custodians because if they
sell to unauthorized individuals, the DEA could file criminal, civil or
administrative penalties against them and the DEA would revoke their DEA
registration. (R. 153 at p. 55).
5.
It is illegal even for an authorized custodian to grow peyote plants at
his home. (R. 153 at p. 68).
6.
If a distributor sells a live plant, it is illegal for whoever receives the
live plant to cultivate it or to grow it. (R. 153 at p. 72).
Even Ms. Begay recognizes that peyote must be obtained through the right
process in order for it to be legal:
"Okay. The person that's putting on the meeting gets hold of the
Roadman, the person that's going to conduct the meeting. That
person is the custodian usually, they get hold of the custodian and
order the medicine through somebody in Texas or Mexico that have
DEA numbers. Everything is legal that way . . . " (emphasis added)
(R. 155 at p. 136,11.13-17).
Ms. Begay was aware of the federal law as evidenced by the copy she attached to
a letter she wrote to the Chief. (R. 155 at pp. 50-55). In her predisciplinary
hearing, Ms. Begay stated:
So when it says the DEA has requirements for reasonable
registration under that. And I understand why people have custodians have DEA numbers. It needs to be that way to be
protected so people don't abuse it.

"K

(R. 155 at p. 203).
Ms. Kristi Begay testified about an article she created entitled "A Bit of
'Peyote 101"'(R. 153 at p. 144). In that article (R. 155 at pp. 214-215), which
advocates peyoteism, it states:
Indians of the United States, living far from the natural area of
Peyote, must use the dried top of the cactus, the so-called mescal
button, legally acquired either by collection or purchase and
distribution through the United States postal services. Some
American Indians still send pilgrims to gather the cactus in the
fields, but most tribal groups in the United States must procure their
supplies by purchase and mail
— Using legal dealers w/ legal DEA numbers
- Using legal custodians w/ legal DEA numbers
Ms. Begay's conduct of growing, processing and distributing peyote was
not protected by the American Indian Religious Freedom Act. It is undisputed that
she was not a DEA licensed distributor, authorized custodian or roadman.
Therefore, she had no safe harbor or immunity to shield her. Simply put, her
planting, cultivation and growing of the 87 peyote plants was illegal and
constitutes a felony under the above cited statutes. Likewise, processing the dry
peyote into a powder and then giving it to others who could not legally obtain it
was not a protected activity under the law.
The "confusion" as to how the law applies to Ms. Begay5s conduct only
rests with the Commission. In its Finding No. 16, the Commission stated: "The
Civil Service Commission's own legal counsel expressed doubts and confusion
over how the law might apply to her conduct." (R. 31). The Commission's
counsel was never called as a witness, was not subject to cross-examination and no

record exists of his comments. The City cannot marshal any evidence of the
Commission's counsel's "confusion." Accordingly, reliance upon such opinions
denies the City of its rights to a fair and public hearing. To the extent that the
Commission relied upon the opinion of an individual extrinsic to the proceedings,
as evidenced by Finding No. 16, the Commission abused its discretion.
The federal laws make it clear what activities are protected and what
activities are not. The Commission's confusion as to the legal interpretation of the
controlling statutes and its inability to distinguish between protected activities and
those that are not is not a valid ground upon which to overturn the Chiefs
decision. The Commission abused its discretion by ignoring valid, undisputed
testimony on the legal factors of the case, relying instead on the fact that the
Commission simply did not understand the law. The City has been prejudiced by
this erroneous ruling based upon the Commission's confusion and inability to
apply the law to the facts and requests that this Court vacate the Commission's
decision
III.
THE COMMISSION ERRED IN CONCLUDING THAT TERMINATION
WAS DISPROPORTIONATE BECAUSE IT WAS CONFUSED
AS TO HOW FEDERAL LAW AFFECTED MS. BEGAY'S CONDUCT
As set forth in Argument II, above, the Commission's "confusion" as to
how the law applied to Ms. Begay's conduct was erroneous, particularly in light of
the fact that there was no evidence presented that indicated that any of the
witnesses were "confused" or did not understand the law.
97

Even if the

Commission, indeed, was confused and did not understand how to interpret the
law, the Commission committed error in considering any complexity in the law as
a mitigating factor for determining whether the Chief abused his discretion in his
decision to terminate Ms. Begay for her conduct.
It is well recognized that in reviewing the Chiefs discipline, the
Commission must ask two questions. First, do the facts support the charges made?
Second, if so, do the charges warrant the sanction imposed? Kelly v. Salt Lake
City Civil Service Commission, 2000 UT App 235, Tfl6. It is with the second
inquiry of its examination that the Commission "stepped out of the arena of
discretion and thereby crossed the law." Kelly, 2000 UT 235 at f 15. The
Commission failed to properly examine the question "do the charges warrant the
sanction imposed?"

The Commission allowed its confusion about the law to

interfere with its responsibility to follow the recognized principles established for
reviewing the Chiefs disciplinary decision.

This abdication of responsibility

robbed the Chief of his discretion to impose discipline.
In the case of Kelly v. Salt Lake City Civil Service Commission, 2000 UT
App 235, \ 21, this Court broke the second inquiry into two sub-questions: "First,
is the sanction proportional; and second, is the sanction consistent with previous
sanctions imposed by the department pursuant to its own policies?" Id. In the
instant case, the Commission's confusion resulted in a complete failure to focus
on these factors and make a reasoned determination.

In its analysis of the two sub-questions, this Court reasserted the well
recognized law that discipline is within the sound discretion of the Chief:
6

In determining whether the charges warrant the disciplinary action
taken, we acknowledge that discipline imposed for employee
misconduct is within the sound discretion of the Chief (quoting
Lucas v. Murray City Civ. Serv. Comm'n, 949 P.2d 746, 761 (Utah
App. 1997). The Chief must have the ability to manage and direct
his officers, and is in the best position to know whether their actions
merit discipline.
(citation omitted)
We therefore proceed
cautiously, so as not to undermine the Chiefs authority, noting
however, that he exceeds the scope of his discretion if the
punishment imposed is in excess of 'the range of sanctions permitted
by statute or regulation, or if, in light of all the circumstances, the
punishment is disproportionate to the offense, (citation omitted).
Kelly, 2000 UT App 235 at f 22.
Evidence was presented to the Commission that indicated why termination
was not only appropriate but was proportionate to the grievous nature of Ms.
Begay's conduct. This testimony was undisputed. In his testimony before the
Commission and in his decision letter, Chief Dinse made the following points:
1.
Police officers take an oath of office and swear to uphold the law.
(R. 153 at p. 80,11. 17-25);
2.
At the beginning of his administration, Chief Dinse published and
personally discussed with his officers certain core values. Among those
values was reverence for the law. Chief Dinse stated that public confidence
is eroded if police officers do not obey the law. (R. 153 at pp. 82-83);
3.
Felonies are particularly grievous crimes. In fact, an individual who
has a felony on his/her record cannot become a police officer. (R. 153 at p.
82);
4.
Federal drug laws are as important as any law in the country and
apply to Salt Lake City Police officers as well as they do any citizen in the
United States. Police officers have an obligation to enforce and to obey
those laws. (R. 153 at p. 82);
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5.
Ms. Begay's conduct in growing peyote and processing dried peyote
plants into powder in her home was in violation of federal law. (R. 153 at
pp. 84-85; R. 5-10);
6.
Ms. Begay's receipt, care and conversion of the peyote plants were
wholly inconsistent with Ms. Begay's sworn duties as a police officer to
abide by the laws of the United States. (R. 9);
7.
Ms. Begay's violation of federal law amounted to a felony and
because of the severity of those kinds of crimes, termination is appropriate
for a police officer. (R. 153 at pp. 89-90);
8.
Ms. Begay's violation of law amounting to a felony could not be
tolerated within the police department because 1) Ms. Begay, as a
lieutenant and part of the management team, had a responsibility to set an
example for everyone, not only the community but for those people that she
supervised, 2) there would be a reduction of credibility and trust among
those that Ms. Begay would supervise, 3) the ability of the police
administration to lead would be seriously hurt. (R. 153 at pp. 90-91);
9.
Ms. Begay's commission of a federal drug felony was so serious that
a lesser form of punishment was not justified. (R. 153 at p. 95);
10.
As a Police Lieutenant, Ms. Begay had an affirmative duty to learn
and comply with the laws that governed her religious practices. (R. 9);
11.
On prior occasions when police officers have violated felony or
significant laws, those officers have either been terminated or Chief Dinse
has accepted their resignation. (R. 153 at p. 84).
Ms. Begay was not immune for processing and growing peyote. Without
immunity, Ms. Begay's conduct indeed could well be described as a violation of
federal drug laws, a felony offense and thus an obvious violation of the SLCPD's
police D20-02-00.00 which states:

"Employees shall obey all constitutional,

criminal and civil laws imposed on them as a member of the Department and as
citizens of this state and country."

Chief Dinse's sanction is not so clearly disproportionate to the charges that
Ms. Begay failed to abide by law as to amount to an abuse of discretion. The only
evidence before the Commission as to what sanctions have been imposed for
police officers whose conduct rises to the level of constituting a felony is that of
Chief Dinse. As set forth above, Chief Dinse has either terminated or accepted the
resignation of officers who have violated significant laws. Thus, the Chiefs
treatment of Ms. Begay is no different than any other officer who has violated the
felony laws. Ms. Begay produced no evidence to the contrary.

Chief Dinse

testified at length as to why a lesser sanction could not be imposed. Importantly,
Chief Dinse drew a direct link or nexus between Ms. Begay5s conduct and her
duties as a police officer sworn to uphold the law.
Despite the Chiefs undisputed testimony, the Commission concluded that a
lesser sanction such as counseling or a warning should have been imposed because
of confusion as to how federal law affected her conduct.

The Commission

concluded this without having any evidence before it that such lesser sanctions
were routinely or ever used with officers whose conduct ran afoul of significant
laws. Additionally, the Commission made this conclusion despite the fact that
there was no evidence at all that Chief Dinse was confused as to how the federal
law applied to Ms. Begay's growing and processing of peyote.
There is no evidence that Chief Dinse's decision was so clearly
disproportionate as to constitute an abuse of his discretion. To the contrary, his
decision was supported by sound and well-articulated reasons and fit precisely
11

within the parameters of previously imposed discipline.

See, e. g. Utah

Department of Corrections v. Despainy 824 P.2d 439, 448 (Utah App. 1991)
(Board's decision was reversed because appellate court found that Department's
allegations were supported by the facts, sufficiently connected with his
employment and of substantial nature such that the Department did not abuse its
discretion in terminating the officer and appellate court could not find that
discipline was clearly disproportionate to the violations - Department's order of
termination was therefore upheld and reinstated).
Based upon the substantial evidence supporting the charge that Ms. Begay
violated the policy requiring adherence to the law and the undisputed testimony as
to why termination was the appropriate sanction, the Commission erred in
concluding that termination was disproportionate based upon its confusion as to
the interpretation of the law. By failing to acknowledge any of the Chiefs reasons
for imposing the discipline he did, the Commission ignored the Kelly test because
it was confused. Because the Commission failed to properly apply the law when it
addressed the question, do the charges warrant the sanction imposed, the
Commission abused its discretion by stepping outside the legal boundaries set
forth in Kelly. This Court should overturn the Commission's ruling and affirm the
Chiefs decision to terminate Ms. Begay's employment.
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IV.
THE COMMISSION ERRED IN FINDING THERE
WAS NO PERSUASIVE EVIDENCE THAT THE PEYOTE PLANTS
WERE GROWING AND, INSTEAD, FINDING THE PERSUASIVE
EVIDENCE WAS THAT THE PLANTS WERE MERELY BEING
PRESERVED IN SOIL FOR FUTURE USE IN THE SAME WAY
REFRIGERATORS ARE USED TO PRESERVE FRUITS
AND VEGETABLES AND BY FINDING THAT THIS
WAS IN ACCORD WITH NAC PRACTICES
When challenging the sufficiency of the evidence, a petitioner must first
marshal the evidence in support of the findings and then demonstrate that despite
this evidence, the findings are so lacking in support as to be against the clear
weight of the evidence. In re Estate ofBartell, 116 P.2d 885, 886 (Utah 1989).
Here, the Commission found (1) "no persuasive evidence" existed that the peyote
plants or buttons were growing; (2) the "persuasive evidence" was that the plants
were merely being preserved in soil for future use in the same way refrigerators
are used to preserve fruits and vegetables; and (3) that this "preservation" was in
accord with the NAC practices.
A, There was evidence supporting the Commission's Finding No. 15.
1.

Kristi Begay, Terry Begay's sister-in-law, testified at the Civil

Service hearing:
Q.

Are there other ways to get green buttons?

A.

Just by - in order to preserve them, we would place them in dirt to

save them for the meeting. Because if not, they will dry up and they'll
bruise. (R. 153, at p. 135,11 21-25)

Q.

Okay. So the green plant can be preserved by putting it into the dirt?

A.

It can be put in the dirt to be saved. It don't - it don't [sic] multiply

or anything like that. It just stayed like you would put an apple in the
fridge or lettuce in the fridge, save until you make your salad.

It's

preserving it until it's used. (R. 153 at p. 136,11. 1-7).
A.

You can put even the ones without the roots there, stay preserved.

Q.

In the dirt?

A.

In the dirt, yeah.

Q.

And that preserves them?

A.

Right.

Q.

Is that the same way as you drew of the analogy to putting them in

the refrigerator?
A.

Yeah, that would be my analogy, put them in the fridge until we are

ready to use it. (R. 153 at p. 140).
2.

John Yellowman, Roadman, member of the NAC testified at the

Civil Service hearing:
Q.

Have you ever seen people, members of the Native American

Church who preserve peyote cactus in dirt before A. Yes, I have.
Q.

— before it's used in ceremony?

A.

Yes. (R. 153 at p. 195,11. 23-25; p. 196, II. 1-4).

HA

B.

There was evidence against the Commission's Finding No. 15 that

there was no persuasive evidence that the peyote was growing:
1.

Dr. E. Daniel Edwards, one of Ms. Begay's expert witnesses

testified:
"But what is brought up some of them prefer dry and others may put it in
the ground or in a pot, something that is cool, some of the root systems in
it. . . It's usually taken home, it's taken care of in that sense and then it's
brought back as a fresh button to be used for consumption as a sacrament.
(R. 153 at p. 112,11.6-13).
"As long as the peyote plant has roots on it you would call it a live plant.'
(R. 153 at p. 112:14-17)
2.

Kristi Renae Begay, testified at the Civil Service hearing:

If it's sitting there long enough it will grow just bigger, it won't multiply.
(R. 153 at p. 136,11.20-22).
3:

Franklin Pine - Roadman for NAC testified at the Civil Service

hearing:
"They take it home, put it in some dirt, not that fine dirt but some sand.
They put it in a pot. And then they save it until it's green fresh like. They
give it a little bit of water, not too much water, and then when somebody is
sick, something happens to somebody, they they take it out, the whole thing
with the root. They take the whole plant off." (R. 153 at p. 164,11. 1-7)

3S

4,

Timothy Dish, Sr. - Roadman, member of NAC testified at the

Civil Service hearing:
He has seen a live peyote plant. He has not seen one grown in Utah
"except individually." (R. 153 at p. 180,11. 20-24).
"Well, usually like people, when you go to other people's houses, our
relatives and sometimes they have it. And if not, they don't have it, but it
all depends on the person if they grow it or not." (R. 153 at p. 181,11. 1-5).
There are NAC members that are growing peyote plants in their homes. (R.
153 at p. 182,11.4-7).
5,

John Yellowman, Roadman for NAC for 10 years testified at the

Civil Service hearing:
It is not an uncommon thing for people to replant the peyote to use later on.
(R. 153 at p. 195-11. 23-25, p. 196,11. 9-17).
As long as the roots aren't damaged, the cactus can be used again. It grows
back, restores itself. It is kept fresh in dirt. (R. 153 at p. 196,11. 9-17).
6,

Terry Begay testified at the Civil Service hearing:

"It is the tops, but they have a little bit and you can put them back, just
place them in the dirt or in the sand and they stay preserved and fresh and
alive. (R. 153 at p. 235,11. 9-12).
Q,

So you're saying you weren't growing these plants in your home?

You were doing something else?
A.

"Growing - in order to preserve them." (R. 153 at p. 255,11. 21-25).
oz:

"They are going to grow, yes, but it is for the preservation for the meeting,
just like it was referenced before, to keep the plants fresh, or otherwise they
will dry up." (R. 153 at p. 256,11. 1-4).
In describing how Capt. Pearce retrieved the peyote plants and the ground
peyote powder from her home, Ms. Begay testified, "So we get the pots that they
were in and take them out, put them in a paper sack and give him those, the green
plants and the powder that we have in the jar." She confirms that there were about
87 plants. (R. 153 at p. 232).
In describing the growth of the plants, Ms. Begay testified, "There was one,
one instance where a little tiny baby grew off to the side of one of the buttons
which I thought was exciting actually, but it is just the way it grew. And it can
grow different sections. They are different shapes sometimes. But no, it remains
constant, and it doesn't double or triple." (R 153 at pp. 237-238).
7.

"The Legal Root," an article provided by Ms. Begay

"The plant grows well in cultivation though few peyoteros and Native
Americans have been inclined to propagate other than small backyard gardens of
peyote." (R. 155 at p. 56).
8.

Internal Affairs File:
a.

Ms. Begay's first Internal Affairs Interview with Capt

Kenneth Pearce:
"Oh, and one thing you did ask me about in the house? Besides the powder,
we have some growing. We do have . . . it's just a cactus, it's not for use

and not for sale, not for distribution, okay. It's just . . . we just have it
[peyote] growing there." (R. 155 at p. 120).
b.

Ms. Begay's second interview with Capt Kenneth

Pearce:
Q.

"For what purpose where the plants growing and maintained that we

took out of the residence?" (R. 155 at p. 129).
A.

"They were just growing there to see if we could grow them . . . it

was almost like taking care of any other plant. It becomes a hobby. They
grow like any cactus I had or have in the house or plants. They were
growing, they were like baby plants that were growing bigger and bigger
and they have little babies and it was there for the sacredness to make sure
that we follow the right path. And that's basically why they were growing
there and that's the only reason they were growing there." (R. 155 at pp.
129-130).
Ms. Begay stated, "They have grown bigger since then, a little bit. They
take a long time to grow, but that's how they were. There were already . . .
and the ones that have roots.. ." (R. 155 at p. 131).
Q. (Pearce): "The buttons were in a sack and you planted them in those
planter boxes?"
A. (Begay): "Right." (R. 155 at p. 131).

IS

Capt Pearce remarked, "That's what I said, as I read through the literature
on this plant it's very hard to grow..." to which Ms. Begay responded, "It
really isn't." (R. 155 at p. 147).
Ms. Begay also stated, "I do not, I don't grow the medicine to use, the
medicine I'm growing is for Buzz and I, period. Not to . . . we use that just to
pray, to see if we could grow it." (R. 155 at p. 158).
When discussing the fact that she had the plants for about 8 months, Capt.
Pearce remarked, "Take care of the plants, water them, feed them, pray everyday,
nurture them." Ms. Begay answered, "Right. And that's the only thing that I
wanted to do with them and they do grow here. I mean, yes, and you take care of
them." (R. 155 at p. 162).
Q.

Have any of the plants that you've grown dried up and you've

ground those up and added to the jar?
A.

There's been a few but some of them I've just allowed to dry up and

go back into the soil to help the other plants grow. (R. 155 at p. 132,11. 3136).
"They were growing . . . in that back bedroom (R. 155 at p. 151,11. 21-24).
9.

John Begay, Jr., Husband, was interviewed by Internal Affairs:

"And you know that's where I know that Terry can't understand that she
did wrong other than growing those plants, you know. And I thought well,
they are probably thinking that there's so many of them that we meant to
sell them or something." (R. 155 at p. 184,11. 14-17).
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"She was gifted with them to keep them alive." (R. 155 at p. 185,1. 21).
10.

Pre-disciplinary hearing:

"I took the live cactus that were alive and put them in planter boxes to
preserve them. We preserved the medicine by planting it. My only intent
was to preserve it. (R. 155 at pp. 202-203)
Ms. Begay spoke of turning the plants over to Capt. Pearce, "When I brought
them out, when Capt. [Pearce] came over, they were rooted to the bottom of the
planter boxes. I had to pull - they were rooted. And that was for our ceremony.
I took care of those. I nurtured those and they were growing. And I was proud of
that and it made me feel good to grow this because they had a certain energy about
them." (Emphasis added) (R. 155 at p. 203).
11.

Letter from Kristi Begay to Internal Affairs (R. 155, pp. 212-

213).
"In order to have fresh medicine for a ceremony one must order the
medicine right before the ceremony. . . or one must preserve the medicine
by planting it until it is needed." (R. 155 at p. 212)
12.

Terry Begay's appeal to the Civil Service Commission stated:

"The living plants were potted and cared for by Begay." (R. 155 at p. 273).
13.

Captain Kenneth Pearce in an Affidavit filed in support of

Motion for Relief (R. 117 -131) averred:

a.

Ms.

Begay

brought

him

two

planter

boxes,

each

approximately 12" x 36". Each of those planter boxes had two rows of live
peyote plants. (Pearce Aff. f 6).
b.

Ms. Begay also produced a planter box approximately 12" x 12"

which contained live peyote plants. (Pearce Aff. f 7).
c.

The dirt in the planter boxes was dark, rich and moist. (Pearce

Aff.

H8).
d.

There were 87 individual plants that were alive.

It was

obvious that the plants had been well cared for. The live plants ranged in
diameter from approximately the size of a quarter to 3 Vi inches. (Pearce
Aff. TTJ9-10).
e.

When the plants were removed from the planter boxes, the

plants

had well developed roots and the dirt clung to the roots of the plants.
(Pearce Aff. 111).
The Commission's finding that there was no persuasive evidence that Ms.
Begay was growing peyote largely ignores both the record in this case and the law.
Additionally, the Commission's notion that Ms. Begay's conduct merely
constituted "preservation" of peyote in accordance with N.A.C. practices is
inconsistent with the evidence presented. The clear weight of the evidence is
against the Commission's finding.

The City respectfully submits that the

Commission's findings should be overturned.
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V.
THE COURT ERRED IN CONCLUDING THAT
MS- BEGAY DID NOT GROW, CULTIVATE OR
MANUFACTURE PEYOTE

The Commission made it clear in its findings and conclusions that it was
confused as to how the law affected Ms. Begay's conduct.
Conclusion 3; R. 30-31).

(Finding 16;

Despite this apparent confusion, the Commission

nonetheless formulated the legal conclusion that Ms. Begay "did not grow,
cultivate or manufacture peyote." (Concl. 1, R. 31).
The determinative statutes are clear: the use, possession or transportation
of peyote by an Indian for bona fide traditional ceremonial purposes are protected.
(42 U.S.C. § 1996a(b)(l)). Those individuals who "cultivate, harvest or distribute
peyote" are subject to reasonable regulation and registration.
1996a(b)(2)).

(42 U.S.C. §

See also, 21 C.F.R. § 1307.31 (any person who manufactures

peyote for or distributes peyote to the Native American church is required to
obtain registration annually). The definitional terms are also straightforward. The
term "manufacture" means production, preparation, propagation, compounding or
processing.

21 U.S.C. § 802(15).

The term "production" includes the

manufacture, planting, cultivation, growing or harvesting. 21 U.S.C. § 802(22).
The clear weight of the evidence demonstrates that Ms. Begay was growing
87 peyote plants in her home. Ms. Begay's own testimony makes that clear:
"They were just growing there to see if we could grow them . . . it
was almost like taking care of any other plant. It becomes a hobby.

They grow like any cactus I had or have in the house or plants. They
were growing, they were like baby plants that were growing bigger
and bigger and they have little babies and it was there for the
sacredness to make sure that we follow the right path. And that's
basically why they were growing there and that's the only reason
they were growing there." (TR. 153, pp. 27-28; R. 155 at pp. 129130).
The terms "planting" and "growing" are so well used in everyday parlance
that their meaning is within the understanding of the average person.

The

Commission, however, disregarded the standard definitions of "growing" and
"planting" and, instead, determined that what Ms. Begay did was actually no more
than "preserving."
The applicable laws do not specify "preserving" peyote as either a protected
action or a prohibited one.

The Commission has stepped outside the legal

boundaries by fashioning its own definition of "preserving" and determining
without legal foundation that "preserving" peyote in the manner Ms. Begay did
was

within

the

same protected

categories

as

"use,"

"possession"

or

"transportation."
The Commission's confusion as to the law results in a conclusion that
makes no sense. If plants are "growing," "having babies" and are rooted to the
bottom of their planter boxes, they are in no way similar to vegetables and fruits in
a refrigerator. They are growing and the Commission's conclusion to the contrary
is erroneous. The Commission's confusion as to what "growing" means is further
illustrated in a review of the Commission's reason for denying the City's Motion to
Reconsider:
A1

Commissioner: But it was ironic that at the onset they talked about
the number of buttons being 87 that she received...At the onset she
received 87 buttons. When you confiscated them, you had 87
buttons. From our perspective, we don't see where there's been any
manufacturing, where therefs been any growing, where there's been
any replenishing of the buttons that she received.
(R. 154 at p. 11,11. 13-20 included in Addendum as Exhibit G).
Under the Commission's reasoning, nothing grows unless it multiplies.
Common logic shows the flaw in that theory. For example, if someone plants 87
rosebushes and those rosebushes

M

grow bigger and bigger" and develop strong

roots, any reasonable person would say those rosebushes were growing. However,
applying the Commission's theory, the rosebushes would not be growing because
no matter how long they stayed in the ground, there would always be just 87
rosebushes. Similarly, under the Commission's theory, it could also be argued that
if a person planted 87 marijuana plants and 87 plants were later confiscated, the
person could state that the plants weren't growing because they did not multiply,
thus they were just being preserved. Clearly plants grow even though they do not
multiply.
This Court has stated that an abuse of discretion is:
... a clearly erroneous conclusion and judgment - one that is clearly
against the logic and the effect of such facts as are presented in
support of the application, or against the reasonable and probable
deductions to be drawn from the facts disclosed...It is a legal term to
indicate that the appellate court is of the opinion that there was
commission of error of law in the circumstances. It is an
improvident exercise of discretion; an error of law.
Tolman v. Salt Lake County Attorney, 818 P.2d 23, 26-27 (Utah App. 1991).

AA

The Commission's reasoning and legal conclusion concerning interpretation
of the law are in error.

The City submits that the Commission abused its

discretion and its decision should be vacated.
CONCLUSION
Based upon the foregoing, the City submits that the Commission has made
findings that are against the clear weight of the evidence, has failed to make any
findings or conclusions on a key issue, and has misunderstood and misapplied the
law. The City has suffered substantial prejudice by the Commission's errors. The
Commission has acted arbitrarily and capriciously and has also abused its
discretion.
The City requests that this Court grant it relief by vacating the
Commission's ruling and reinstating Chief Dinse's termination decision.

DATED this 29th day of April, 2005.

^MARTHA S. STOtfEBROOK
Senior City Attorney
Attorney for Petitioner
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EXHIBIT A
FINDINGS OF FACT,
CONCLUSIONS OF LAW & ORDER
(R 28-32)

ISSUED
OCT 2.0 2003
CIVIL SERVICE
COMMISSION

SALT LAKE CITY CIVIL SERVICE COMMISSION
IN THE CIVIL SERVICE COMMISSION IN AND FOR SALT LAKE CITY, UTAH

TERRY MORGAN BEGAY,
Petitioner,
vs.

FINDINGS OF FACT, CONCLUSIONS
OF LAW, AND ORDER

SALT LAKE CITY CORPORATION,
Respondent.

On M y 30, 2003, this matter came on for formal hearing before the Salt Lake City Civil
Service Commission. The petitioner was present and represented by Edward K. Brass. The
respondent was represented by Senior City Attorney Lyn Creswell.
Various witnesses were called by the parties. The Commission, having considered the
testimony and the exhibits presented, and having rendered a memorandum decision, now makes its
findings of fact, conclusions of law, and order.
FINDINGS OF FACT
1.

On or about March 10, 2003, the respondent, by Chief Dinse of the Salt Lake City

Police Department, terminated Ms. Begay from her position as a police officer for Salt Lake City
Corporation.
2.

The reason given for her termination was an alleged violation of Department

Policy D20-02-00.00 (Obligation to Obey the Law). It was claimed that she violated this policy
by violating 21 U.S.C. §841 (a), which prohibits the manufacture and distribution of a controlled
1

substance.
3.

The claimed "manufacture" of a controlled substance was said to have occurred

on January 10, 2003, when she turned over several peyote cacti to an officer of the Salt Lake City
Police Department.
4.

Peyote is a Schedule I controlled substance regulated by state and federal law. Its

cultivation is generally prohibited by 21 U.S.C. § 841 (a).
5.

At the time of her termination, Ms. Begay held the rank of lieutenant in the police

department. She had been a police officer for sixteen and one half years. Her personnel file
contained no disciplinary actions. Her file contains twenty-four commendation letters. Her
performance evaluations from 1986 to the present meet or exceed standards.
6.

Ms. Begay is an enrolled member of the Cherokee Chippewa Tribe of Oklahoma.

She is a Native American.
7.

Ms. Begay began attending the Native American Church (N. A.C.) in 1997 and

became regularly involved in meetings in 1999. She is a bonafide member in good standing of
the N.A.C. and is genuinely spiritually committed to her church.
8.

One of the sacraments of the N.A.C. is peyote. Peyote is used during the church's

religious ceremonies. Title 42 U.S.C. § 1996 permits the use, possession, or transportation of
peyote by an Indian for bonafide traditional ceremonial purposes in connection with practice of a
traditional Indian religion. In addition, 21 C.F.R. § 1307.31 states that the listing of peyote as a
controlled substance in Schedule I does not apply to the non-drug use of peyote in bonafide
religious ceremonies of the N.A.C. Members of the N.A.C. so using peyote are exempt from
registration.
2

9.

A Jerry Ellis of the Drug Enforcement Administration testified that the DEA

controls the growing of peyote, that peyote is in danger of becoming extinct, and that it grows
only in certain areas of Texas and Mexico. He was not aware of how or if peyote is regulated
when its passes into the hands of the NA.C.
10.

Mr. Ellis testified that there was no potential that peyote would grow (ie. be

cultivated, or manufactured) if a person merely kept it.
11.

Ms. Begay has used, possessed, or transported peyote solely in connection with

the practice of her religion as a member of the N.A.C. She testified that she did not conceal her
religious beliefs or practice from her fellow officers.
12.

On or about June of 2002, Ms. Begay received a bag of peyote plants or buttons as

a gift at a N.A.C, religious ceremony to be used in future religious ceremonies.
13.

In July, 2002, the Salt Lake City Police Department received an anonymous letter

alleging that Ms, Begay was participating in N.A.C. ceremonies where peyote was used.
14.

Ms, Begay was not interviewed concerning the letter until January 10, 2003. On

or about that same date, she obeyed an order to turn over to a superior officer all of the plants or
buttons she had received in June, 2002.
15.

While there is some conflicting evidence, the Commission finds no persuasive

evidence that these plants or buttons were growing, ie. being cultivated or "manufactured".
Instead, the persuasive evidence is that the plants or buttons were merely being preserved in soil
for future use in the same way refrigerators are used to preserve fruits or vegetables. The
Commission finds such preservation to be in accordance with N.A.C. practices.
16.

Confusion exists as to how the law applies to Ms. Begay's conduct. Some six
3

months elapsed before the anonymous letter was investigated. On February 7, 2003, Assistant
Police Chief Donald Llewelyn wrote a letter to Ms. Begay stating he had reviewed certain facts
with the City Attorney and was unable to conclude that she had violated policy by illegally using
peyote. The Civil Service Commission's own legal counsel expressed doubts and confusion over
how the law might apply to her conduct.
CONCLUSION OF LAW
1.

Ms. Begay did not grow, cultivate or manufacture peyote.

2.

Ms. Begay did use peyote as a Native American Member of the Native American

Church only in the context of legitimate religious ceremonies. Such use is protected by.federal
law.
3.

Given the confusion as to how federal law affects her conduct, a lesser sanction

such as counseling or a warning should have been imposed. Termination is disproportionate
under the circumstances.
ORDER
The termination of Ms. Begay is set aside. She should immediately be restored to her
position and status she enjoyed before she was terminated on March 10, 2003.
Dated this Xo day of October, 2003.
BY THE COMMISSION:

v\r^—

-L-

E. ROBERTSON
CHAIRPERSON, SALT LAKE CITY CIVIL
SERVICE COMMISSION

4

CERTIFICATE OF MAILING
The undersigned acting secretary of the Civil Service Commission hereby certifies that on
the _2^. day of October, 2003, she mailed a true and correct copy of the above Findings of Fact,
Conclusions of Law, and Order via certified mail, all postage prepaid, to:
EDWARD K. BRASS (432)
175 East 400 South, Suite 400
Salt Lake City, Utah 84111
Attorney for Terry Begay
and caused a true and correct copy of the above Findings of Fact, Conclusions of Law, and Order
to be delivered to:
Lyn Creswell
Senior City Attorney
451 South State Street, 505A
Salt Lake City, Utah 84111
The undersigned further states that she certified the Findings of Fact, Conclusions of Law, and
Order to the appropriate head of the Police Department by mailing a true and correct copy of the
same by certified mail, all postage prepaid, to:
Chief Charles F. "Rick" Dinse
Salt Lake City Police Department Administration
315 East 200 South, 8th floor
Salt Lake City, Utah 84111

Acting Secretaiyjor the Civil Service Commission
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EXHIBIT B
LETTER STATING CITY'S
MOTION FOR RELIEF WAS
DENIED (R. 149)

Civil Service Commission

March 9, 2004
Steven W. Allred, Chief Deputy Attorney
Lyn L Creswell, Senior City Attorney
Martha S. Stonebrook, Senior City Attorney
Attorneys for Salt Lake City Corporation
451 South State Street, Suite 505
Salt Lake City, Utah 34-111

Dear Mr. Allred, Mr. Creswell, and Ms. Stonebrook;
On February 19, 2004, the Civil Service Commission addressed your MOTION FOR
RELIEF FROM FINDINGS OF FACT, CONCLUSIONS OF LAW AND ORDER in the
matter of Terry Morgan E3egay vs. Salt Lake City Corporation.
With a unanimous decision, the Salt Lake Civil Service Commission denied your
Motion For Relief From Findings Of Fact, Conclusions Of Law And Order and
upheld the Findings of Fact, Conclusions of Law and Order issued October 20,
2003.
The Commission reiterated that from the testimonies and exhibits presented on
July 30, 2003, they ascertain Ms. Begay did not grow, cultivate, or manufacture
peyote and Ms. Begay's termination set aside, restoring her poeltion and status
as Lieutenant with Salt Lake Police Department.

John E. Robertson
Civil Service Commission Chair

Salt Lake City Civil Service Commission
451 South State Street, Koom 115
Salt Lake City, Utah 34111

EXHIBIT C
CITED PORTIONS OF JULY 30,
2003 TRANSCRIPT (R. 153)
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REPORTED BY: Susan S. Sprouse, RPR

1

It cannot be refilled on the Schedule III, IV, and V

2

drugs.

These would be like painkillers of lesser

3

abuse.

You 1 re familiar with probably Valium and

4

Darvon and things like that.

5

IV.

6

would be like Codeine, cough syrup and some diarrhea

7

preparations, things of that nature.

And the Schedule V would be substances which

8
9

Those are in Schedules

On the Schedule III, IV and V, the doctors
can write prescriptions for these controlled

10

substances.

11

allow up to five refills of these within six months.

12

And if he chooses or sees fit to, he can

So the Schedule I is the highest potential

13

for abuse.

14

has a medical use.

15

a lower potential for abuse, and of course, have a

16

probably a higher volume of these drugs that are

17

written for medical uses.

18
19

Schedule II is the same potential but it
The Schedule III, IV and V's have

The penalties
Q

—

I 1 11 go into that in a minute.

20

of focus on peyote.

21

controlled substance; is that correct?

22

A

Let's kind

Peyote is a Schedule I

That's correct.

Peyote is a Schedule I.

23

There is no acceptable medical use for peyote.

24

drug —

25

Q

The

excuse me.
One of the characteristics of peyote

DEPOMAX REPORTING SERVICES, INC. (801) 328-1188
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—

1

A

Yes.

Peyote being a Schedule I substance is

2

rather unique in that we do license distributors of

3

peyote.

4

for peyote is for some Schedule I researchers who may

5

submit a protocol to the Food and Drug Department and

6

it might be approved for them to do some type of

7

research on peyote.

8
9

And the only other licensing that we have

The registration for distributors of peyote
applies to only one legal use and that is that the

10

distributors of peyote can harvest the peyote where

11

it is naturally grown in the United States, which is

12

basically in Star County and South Texas.

13

can —

14

cut the buds or cut it so they get the buds, put it

15

on drying tables and then can legitimately distribute

16

this peyote to custodians of the Native American

17

Church.

18

responsibility that they must secure the peyote.

19

They have federal law, guidelines as to that they

20

have to have in fence areas.

21

access to the peyote.

22

all the peyote that their employees harvest.

23

have to take inventories of the controlled

24

substances.

25

that they make to a custodian in a Native American

And they

when they harvest the peyote, they actually

And it is then these distributor's

They have to limit the

They have to keep records of
They

They have to keep records of every sale

DEPOMAX REPORTING SERVICES, INC. (801) 328-1188
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1

replenish and they will be able to continue the

2

supply.

3

Native American Church officials and, of course, the

4

distributors of the peyote is that the supply is

5

probably getting smaller all the time and, therefore,

6

they are having more of a problem.

7

very careful that they try to get it so it will

8

replenish itself.

9
10

That's one of the concerns of both the

COMMISSIONER KRUSE:

I mean they are

So is there a set

number of distributors?

11

THE WITNESS:

No, ma1am.

They have to meet

12

certain guidelines.

Right now we have four

13

distributors registered.

14

the same little area in south Texas.

15

there1s three that do not do a very large business

16

and one that does probably the majority of all the

17

peyote that's distributed to the Native American

18

Churches.

19

Q

They are all in basically

(BY MR. CRESWELL:)

Basically

Let's move from the

20

distributors to custodians.

21

that the distributors provide this to custodians.

22

are the custodians and how are they regulated in that?

23

A

You referenced the fact
Who

This regulation of peyote is kind of a joint

24

state/federal activity in Texas since Texas is the

25

only one that registers these folks.

The Texas
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1

Department of Public Safety is the state authority on

2

this.

3

The Native American Churches who want to

4

obtain peyote for their religious ceremonies have to

5

supply the Texas Department of Public Safety with

6

their state charter.

7

state charter, and they also have to supply the Texas

8

Department of Public Safety paperwork on who the

9

custodians in each church are. And these are the

And that has to be an approved

10

persons who can travel to Texas to the distributors

11

and obtain the peyote.

12

Q

Or receive it by mail?

13

A

It can be mailed within the United States to

14

these persons.

15

to Texas to obtain the peyote, they send an advanced

16

travel authorization from the Native American Church

17

to the Texas Department of Public Safety prior to the

18

time they come to Texas.

19

If the custodians are going to travel

The custodians are the ones who can receive

20

the peyote from the distributors.

21

able to be on the list to receive this, they have to

22

have authorization from their church and they have to

23

be 25 percent Indian blood also.

24
25

Q

For them to be

So if an individual is in possession of

peyote and they are a distributor with a DEA number,
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1

then they are going to be lawfully in possession; is

2

that correct?

3

A

4

licensed.

5

identifying them as the employee of the distributor.

6

And the employees of the distributor are in part

7

because they are the ones that actually go on out on

8

the ranches and can legally harvest the peyote and

9

bring it back into the stream.

10

Q

That's correct.

The distributors are

In addition, their employees have a card

If a custodian probably registered with the

11

State Department of Public Health is in possession of

12

peyote, that person then is legally protected or

13

authorized to be in possession?

14

A

That's correct.

And if he had to be stopped

15

by some enforcement authority, he would have an

16

identification card showing that he was the custodian

17

of peyote.

18

Q

How about members of the Native American

19

Church who are not custodians, when would they have

20

the protections of the law?

21

A

They would be protected by the law when they

22

are using the peyote in an organized Native American

23

Indian religious ceremony.

24
25

Q

If a person who is a member of a Native

American Church, not a custodian, was in possession
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1

still just the tops of the peyote.

2

the number of buds.

3

Q

And it's sold by

Based on your experience and knowledge is

4

this federal registration process generally complied

5

with?

6

the law or is it being complied with?

Do you find there are regular violations of

7

MR. BRASS:

8

object.

9

to.

I think ordinarily I wouldn!t

I think to the form of that question I have

That question would encompass people who were

10

using peyote in Newark, New Jersey that don't have

11

any Native Americans.

12

this case, I wouldn't have an objection.

If we could focus it more on

13

CHAIRMAN ROBERTSON:

14

MR. BRASS:

Appreciate that.

It may be abused by all sorts of

15

people that aren't connected to this.

16

overly broad.

17

Q

(BY MR. CRESWELL:)

Okay.

It?s just

Have you had

18

experience with Native Americans violating the

19

registration requirements?

20

A

My experience is probably limited a lot more

21

to the registered distributors and the custodians who

22

obtain it from the registered distributors.

23

have had very, very low abuse incidence.

24

distributors who are registered are aware of the fact

25

that they have to be very careful in selling only to

And we

Our
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1

custodians because if they sell to folks who are not

2

legally able to obtain this, tnen they know we could

3

either file criminal, civil or administrative

4

penalties against them and we would revoke their DEA

5

registration if they were selling to nonauthorized

6

persons.

7

living and they want to protect that.

8
9

Q

And they —

Okay.

this is their means of making a

I guess my last question has to do

with the specific facts in this case.

Did you

10

receive a copy of Chief Dinse's decision letter dated

11

the 10th of March 2003?

12

A

Yes, sir.

13

Q

And for the Board1s purposes this is on —

14

starting on page 264.

In that letter there's a

15

representation of certain facts involving conduct

16

during 2002 by Lieutenant Begay.

17

chance to review those facts?

Did you get a

18

A

Yes, sir.

19

Q

Based on your review would you conclude that

20

conduct by Lieutenant Begay which constituted or

21

involved both the growing and likely distribution of

22

the powder substance, did that constitute a violation

23

of the federal law?

24
25

A

Right.

The growing would be a violation of

841(a) (1), the illegal manufacture and cultivation as
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1

THE WITNESS: No.

2

CHAIRMAN ROBERTSON:

So how does one then —

3

how —

4

answer.

5

product that we confiscated from Ms. Begay's house

6

was that that was cultivated from wherever she got

7

it?

10

THE WITNESS:

How do we know that this

In the normal course of events

distributor.
CHAIRMAN ROBERTSON:

THE WITNESS:

14

CHAIRMAN ROBERTSON:

No, sir.
I think that's what I

was trying to get.

16
17

It would not have been

obtained from a peyote distributor?

13

15

—

it would not have been obtained from a peyote

11
12

I don't know.

And you probably can!t answer

8
9

maybe this is something that they will have to

FURTHER DIRECT EXAMINATION
Q

(BY MR. CRESWELL:)

Let me ask some

18

follow-up questions.

You were referenced to page 91

19

which is a one-paragraph Code of Federal Regulations

20

having to do with peyote.

21

you starting on page 74 a regulation having to do so

22

with the regulation of manufacturers and distributors

23

of controlled substances including controlled one and

24

two substances.

25

regulation?

I would like to also show

Are you familiar with this
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1

A

Yes, I am.

2

Q

Would that regulation or does that

3

regulation comply with those who are manufacturing or

4

distributing Schedule I or Schedule II controlled

5

substances?

6

A

The only registration that we have would be

7

for the distributors and, yes, they have to meet

8

these guidelines for us to register them.

9

Q

But if an individual is manufacturing that,

10

also growing Schedule I, that would apply to them

11

also?

12

A

13
14

Yes, it would, but we have no manufacturers

registered.
Q

There is an allegation or set of facts in

15

this case that suggests that Lieutenant Begay was in

16

fact growing or determined manufacturing on her

17

property peyote plants?

18

apply to her under those facts?

19

A

Would this regulation law

It would apply to her, but she would not be

20

licensed as a manufacturer that we licensed on

21

federal --

22

Q

She could seek —

23

A

She could apply.

24

Q

But it would be denied?

25

A

That's correct.
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1

Q

Counsel talked about your regulatory

2

responsibility.

3

focused on this chain of distribution; is that

4

correct?

5

A

Yes.

Your regulatory activities primarily

It!s what's referred to as a closed

6

system of distribution.

And it starts with the

7

actual —

like for example, say a legitimate medical

8

problem.

It starts with the raw materials.

9

peyote it starts with when it!s actually harvested

And like

10

from the ranches.

11

medical product that you would receive a prescription

12

from a doctor, once it goes to the ultimate user,

13

DEA —

14

product, was written for a legitimate medical use,

15

that's where DEA's system of closed records ends.

16

Like when a pharmacy fills a prescription for a user,

17

that's the end of it.

18

sells the peyote to a custodian, that!s where our

19

recordkeeping ends.

20

records of the time only.

21

Q

And our regulation as far as, say,

assuming that the eligible user had a medical

When a peyote distributor

He's responsible for those

In addition to in kind of tracking the

22

distribution, are there other enforcement activities

23

the DEA employs or would an employee in the case of

24

peyote growing, distributing, etc.?

25

A

If we received information that someone was
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1

growing peyote, then, yes, we would attempt to

2

prosecute that.

3

information to obtain a search warrant, the peyote

4

would be seized and would be used as evidence against

5

the person under a 841 charge.

6

to the United States.

7

Q

And peyote would be if we had enough

It would be presented

Let me follow up on kind of an inference

8

that was developed earlier by Mr. Brass. And let's

9

take —

let's take the custodian, an individual who's

10

recognized to receive peyote from a distributor.

11

that custodian is using peyote outside of a

12

ceremonial event, would that custodian be legally

13

protected?

14

A

He would not be legally protected.

That

15

would be illegal distribution of a list one —

16

Schedule I controlled substance.

17

Q

If

or

If a custodian was growing peyote plants at

18

their home, would that activity as a custodian be

19

legal?

20

A

No, it would not.

21

Q

If a custodian was growing plants at the

22

their property and took peyote buttons and ground

23

them into powder and provided those powder to a

24

religious ceremony, would that —

25

activity, would that be protected?

would that
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1

Q

Okay.

2

A

They do not sell the entire peyote root stem

3
4

Let me ask you —

at all.
Q

But there's nothing in this regulation

5

prohibiting them from doing so, is there?

There's

6

nothing that says you're limited to process plants,

7

dead plants, not live plants?

8

says that peyote can be used in Native American

9

Church ce remonies and that there will be some

This regulation simply

10

registration with respect to people who in there

11

distribute peyote to the Native American Church

12

itself, right?

13

in there whether it's live or dead or nothing else?

14

There's no prohibition of selling a live plant or

15

something, is there?

16

A

That's all it says.

There's nothing

The prohibition is that if they sold a live

17

plant, it would be illegal then for whoever received

18

the live plant to cultivate it.

19

that they want to get as many peyote buds in a sack

20

as they can.

21

a root system or anything even though it's probably

22

not their responsibility to determine if other people

23

are going to try to illegally grow it.

24

25

Q

The situation is

They don't want to waste this down with

Suppose the live plant was to be used in the

religious ceremonies?
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1
2
3

Police Department.
Q

And how long have you been the Chief of

Police?

4

A

Three years.

5

Q

What was your experience prior to your

6
7

assignment as the Police Chief here?
A

Prior to that I was with the Los Angeles

8

Police Department for 34 and a half years, various

9

ranks, leaving that department at the rank of

10
11

department chief.
Q

Okay.

In the city we often refer to our

12

police officers as sworn officers.

What does the

13

modifier "sworn" mean in the context of a police

14

service?

15

A

Well, all law enforcement officers in the

16

state of Utah are sworn.

17

office.

18

to obey and defend the Constitution of the United

19

States in this state with fidelity.

20
21

Q

They take an oath of

And that's a distinction that they are sworn

is there an actual ceremony that takes

place?

22

A

There is.

23

Q

Okay.

On —

I previously read to the

24

Commission excerpts from a document called "Values."

25

Let me find that again here.

That's on page 57. Is
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1

this —

2

section called values, where that is found?

3

is this —

A

I don't know what you call it —

Well, the part that is in the handout

4

material, a page right out of an article out of the

5

Police Department.

6

Q

What is the origin of this language?

7

A

This was originally authored by myself

8

shortly after I arrived as Chief of Police of the

9

department.

10
11
12

Q

And that's the origin of it.

Okay.

Was it —

how is it distributed or

communicated to the officers?
A

Well, it was communicated in several ways.

13

The most prominent way was it was put into a

14

memorandum from me to all personnel in the Police

15

Department.

16

There was an acknowledgment of each officer that they

17

had received it.

18
19
20

Q

It was distributed and acknowledged.

Did you orally communicate this information '

to the officers at a point?
A

Yes.

In fact I continue to do that to this

21

day.

During and after I had authored that and

22

distributed it throughout the department, I attended

23

line ups.

24

annual meeting every year with the management

25

personnel with ranks of lieutenant and above at which

I attended supervisor meetings.

I hold an
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1

And so it's extremely important.

2

the narrative parts, it really applies to integrity.

3
4
5

Q

And as I mention in

Do you believe your officers understand this

principal that they are expected to obey the law?
A

I bel ieve they understand that core value

6

and how important they are to this Police Department

7

and to myself.

8
9

Q

Prior to this case with Lieutenant Begay,

has the department in the recent past found or

10

sustained charges against an officer for violation of

11

the law?

12

A

Yes.

13

Q

What have been the consequences in those

14
15

cases?
A

In some of the cases of resignation is in

16

lieu of termination, others termination.

17

cases depending on the type of crime it may have been

18

involved, it may have been recommendation for

19

suspensions and other.

20

Q

And in some

In your mind are there some laws that are

21

more grievous than others?

I mean in this obeying

22

the laws are there kind of grades or ranking?

23

A

Well, we have laws throughout that we

24

enforce.

25

officers from time to time I get complaints that they

We have traffic laws.

Certainly our

DEPOMAX REPORTING SERVICES, INC. (801) 328-1188
81

1

violate the traffic laws, and we deal with that as,

2

you know, infraction in most part and try to curtail

3

that.

4

misdemeanors and felony crimes, particularly

5

felonies, those are very grievous.

6

within law enforcement felony crimes, you lose your

7

opportunity to become a police officer.

So when we get into the area of

Q

8

9
10

And in fact

So if an individual applying for a position

had a felony on their record, would they become a
police officer?

11

A

N O , they would not.

12

Q

HOW would —

and we've spent most of the

13

morning talking about controlled substance laws, the

14

Federal laws.

15

the list of importance of laws as far as, you know, a

16

police officer complying with those?

How do the federal drug laws rank in

They are as important as any law in the

17

A

18

country.

19

to our officers as well as they do any citizen in the

20

United States.

21

we have that obligation to enforce those laws.

22
23
24

25

Q

And being federal law, they certainly apply

More so I think to officers because

As a law enforcement person why, why do we

put so much emphasis on drug enforcement?
A

W e l l , t h e c o n s e q u e n c e s of d r u g

enforcement —

of drugs in society are horrendous.
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1

If we go and we were to do —

2

polls conducted of people who are incarcerated, and

3

you111 find after serious crimes something like

4

anywhere from 70 to 8 0 percent depending on the

5

surveys that are done will indicate that those

6

individuals during the commission of their crimes

7

were under the influence of drugs and/or alcohol.

8
9

and there have been

Also you have the impact it has on the
society as a whole, the impact it has on the medical

10

concerns surrounding individuals, treatment of

11

individuals that were under drug intoxication.

12

a huge problem and one that this country has been

13

dealing with for many, many years.

14
15
16
17

Q

it is

How much of your department resources are

dedicated to drug enforcement?
A

The exact number would be a little bit, but

somewhere between five and 10 percent.

18

Q

And what are some of those activities?

19

A

Well, we have —

we have a city drug or

20

narcotic unit that is dedicated to enforcing the drug

21

laws and within the city limits.

22

approximately six individuals to the Metro Drug Task

23

Force which is not only in the city but throughout

24

the county and in fact for that matter even act

25

sometimes outside of the county going to other

We also supply
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1

counties.

2

enforcement.

3

Q

So we have a large commitment to drug

Are you familiar with whether or not the

4

department over the last little while has arrested

5

persons for violations of the law or use of peyote or

6

possession of peyote?

7

A

Yes, we have.

8

Q

Can you give us some idea what —

9

times or

10

A

how many

—
In the research that was done it indicates

H

—

12

three occasions from 2000 to 2003 to current where we

13

arrested somebody for the possession of peyote.

14
15
16
17
18

that indicates over the last three years we've had

Q

And what happens after —

I mean are they

screened by somebody or what happens to those cases?
A

The cases themselves would be screened by a

prosecuting agency, appropriate prosecuting agency.
Q

Have you read —

have you had a chance to

19

read the Internal Affairs investigation involving

20

this case?

21

A

Yes, I have.

22

Q

In your letter of March you indicated that

23

you found that Leiutenant Begay's conduct or growing

24

of peyote in her home in at least two or three

25

occasions providing by-product from that to a
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1

ceremony was in violation of federal law; is that

2

correct?

3

A

4
5

Yes, that's correct.
CHAIRMAN ROBERTSON:

what?

6

MR. CRESWELL:

7

CHAIRMAN ROBERTSON:

8

MR. CRESWELL:

9

You said a violation of

Q

Federal law.
Federal law.

Federal criminal law.

(BY MR. CRESWELL:)

Let me ask this

10

question.

This may be for the Commission to

11

understand.

12

home, both the plants and the powder, was there a

13

report —

14

screened with prosecutors?

Once this peyote was discovered in her

was there —

was it —

was that case

15

A

No, it wasn't.

16

Q

Why not?

17

A

That was because of the circumstances under

18

which we became aware of that situation.

Under

19

normal cases with a situation like this, the way that

20

would come to our attention is through some narcotic

21

investigation.

22

substantiate sufficient to get a search warrant,

23

serve a search warrant and confiscate the illegal

24

material and subsequently arrest somebody for that

25

illegal activity.

We would develop information,
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1
2

Q

Did you consider lesser sanctions than

termination in this case?

3

A

No.

4

Q

You did not consider suspension or anything

5

else?

6

A

7

an option.

8

But in this case because it is a felony and because

9

it is a commission of a crime, my —

10
11
12

I did not consider.

Well, when you say consider, that's always
Some other penalty is always an option.

I believe those

options were far less available than termination.
Q

Could she be retained as a police officer

with this sustained complaint against her?

13

A

Well —

14

Q

ITm asking a hypothetical.

15

A

She —

16

a felony.

17

those kinds of crimes for a police officer in my mind

18

is terminate.

19

committing a felony and being convicted of a felony

20

can be and usually is in this state a reason to

21

exclude a person as a police officer.

22

this violation in my mind because of the grievousness

23

of it, there was really little option for me in this

24

case other than termination.

25

reality is this violation amounted to

I cannot ignore that.

And the severity of

And you, you as a police officer

This was not an easy decision.

And so for

And let me
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1

expand a bit on this.

2

good police officer, a good Lieutenant during the

3

timeframe that I was at this department.

4

nothing in the record to indicate anything different.

5

I will say Terry Begay was a

And I found

However, every police officer no matter who

6

they are and particularly a Leiutenant who is a

7

management part, part of the management team has a

8

responsibility to set an example for everyone, not

9

only the community but for those people that they

10

supervise.

11

that would amount to a felony crime cannot be

12

tolerated.

13

tolerate that within this police department.

14

Q

And under these circumstances a violation

And that is my position on it.

I cannot

If she was to continue in police service,

15

would there be any kind of impairment or limitation

16

on her service?

17

A

Well, I believe there would be.

I think

18

there would be a reduction of credibility and trust.

19

I think she would be viewed by people who she would

20

be as a lieutenant that she would be managing and

21

supervising as to having credibility.

22

would be questioned.

23

have those kind — make those kinds of decisions and

24

result in that kind of act, our credibility would be

25

very subject to questioning and I think our ability

I think she

I think any of us who would
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1

to lead would be hurt seriously by that.

2

MR. CRESWELL:

3
4

I have no further questions.

CROSS EXAMINATION
Q

(BY MR. BRASS:)

i n fairness to her she was

5

an outstanding police officer before this came to

6

light; isn't that true?

7

A

That is true.

8

Q

She has excellent evaluations by superiors?

9

She has no history of discipline.

She's accomplished

10

a lot as a police officer with all these commendation

11

letters we have seen, right?

12

A

That's correct.

13

Q

And she had a master of social work as I

14

understand it from the University of Utah while a

15

police officer?

16

A

That's my understanding.

17

Q

And she's held in a fairly high regard by

18

the mental health community in this area?

19

some indication of that?

You have

20

A

Again, that is my understanding, yes.

21

Q

And if I read your letter correctly, you

22

said that you accepted her religious belief was

23

sincere and you believe she benefitted from her

24

religious practice and I accept that you believe the

25

care of the peyote plants had special personal and
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1

of the department manual that also incorporates

2

aspects of all of this, the Code of Ethics for

3

instance.

4

the value that we place upon officers in their

5

policing in this city.

6

these less important than any other obligation in the

7

manual for somebody to follow.

8

arguments about whether they can be held strictly

9

accountable if that's what you are asking for.

All of those are extremely important in

I don't know that I would put

There might be

Can

10

they be charged for a violation of values?

11

argue that, and I'm sure there are those that would.

12

I would argue that they are, that every officer is

13

accountable for following those.
FURTHER DIRECT EXAMINATION

14
15

One might

Q

(BY MR. CRESWELL:)

I got a couple of

16

follow-ups here.

17

documents that are on page 32 which is in the set of

18

performance evaluations.

19

that she had an assignment with the Metro Narcotics

20

during that time.

21

individuals who belong to the Metro Narcotics, do they

22

receive training in federal and state drug laws?

23
24
25

A

If you have in front of you the

It's 1987.

It indicates

She had 160 drug buys.

I assume they do.

Do

But I do not have

personal knowledge of what their training is.
Q

Would somebody as a Metro Narcotics officer
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1

be expected to know the laws that they enforce?

2

A

Yes.

3

Q

Okay.

Would among those laws being the

4

federal laws having to do with Schedule I, Schedule

5

II and Schedule III and the other drugs?

6

A

Yes.

7

Q

On page 18 is a letter signed by Captain

8

Neeley to Sergeant Terry Morgan whereby she is

9

commended for her direction of the Drug Interdiction

10

Squad in a drug operation that resulted in 17 felony

11

arrests and 13 misdemeanor arrests.

12

Interdiction Squad?

13

A

What is the Drug

What is their function?

Well, this would have occurred prior to my

14

coming here.

15

within the city, the city's narcotic unit.

16
17

Q

But I assume that is the narcotic unit

And based on this letter she was apparently

involved in that somehow as a Sergeant?

18

A

Yes.

19

Q

You've reviewed and you heard me read

20

several excerpts out of the record, Chief, whereby

21

Leiutenant Begay both orally and then in providing

22

documents to the investigator seemed to acknowledge

23

an understanding of the custodian process, the

24

requirements for DEA approval.

25

understanding after having read this that she knew

Was it your
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1
2
3

Q

Are you aware of live plants being used in

connection with the ceremony you just described?
A

What —

it depends on what you are talking

4

about.

You know, the buttons are cut off when they

5

harvest them so that the plant doesn't die; so it can

6

regrow.

7

dry and others may put it in the ground or in a pot,

8

something where itfs cool, some of the root systems

9

in it.

But what is brought up, some of them prefer

But I don!t know of anybody that is growing

10

it to sell.

11

of in that sense, and then it!s brought back as a

12

fresh button to be used for consumption as a

13

sacrament.

14

Q

15
16
17

It's usually taken home, it's taken care

Okay.

So the sacrament can either be a live

plant of some sort, recently live plant, I take it?
A

Yeah, as long as it has roots on, I guess

you call it a live plant.

18

Q

Or dry plant?

19

A

Dry plant, either one.

20

Q

The people you talk about that have these in

21
22

pots are preserving them for the ceremony?
A

Right.

Yeah.

Itfs —

they may be

23

designated as a person to do that to bring it home to

24

take care of it and then transport it back to the

25

church meeting and distribute it to the members.
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1

A

You put it in the spoon and put it in your

2

hand.

3

Q

Are there other ways besides those two?

4

A

Okay.

Then there are chips, you know.

5

are dried in chips and you chew on them and it!s

6

crunchy like a potato chip type thing.

7

the green way, you know.

They

And there's

8

Q

What's the green way?

9

A

Green medicine, it's either sliced up or

10

it's served whole.

H

Q

Okay.

12

A

It's the green button, the cactus button.

13

Q

How would we get a green button as opposed

14
15

Green medicine, what is that?

to a dry button?
A

Well, we can order them that way.

When you

16

order through —

through Mexico, the persons there,

17

they ask if you want green, chips, buttons, dried,

18

however you want it to be ordered, and they will ship

19

it like that.

20

will ship you green buttons.

If you say I want green buttons, they

21

Q

Are there other ways to get green buttons?

22

A

Just by —

in order to preserve them, we

23

would place them in dirt to save them for the

24

meeting.

25

they'll bruise.

Because if not, they will dry up and
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1
2
3

Q

Okay,

So the green plant can be preserved

by putting it into the dirt?
A

It can be put in the dirt to be saved.

It

4

don't —

it don't multiply or anything like that.

5

just stayed like you would put an apple in the fridge

6

or lettuce in the fridge, save until you make your

7

salad.

Itfs preserving it until it's used.

8
9

MR. CRESWELL:
responded to that.

10
11
12
13

You said plant and she

Did you mean plant or the button?

THE WITNESS:
Q

The button.

(BY MR. BRASS:)

It was the same thing?

It's not the same thing?
A

Okay, the button itself can be placed in the

14

dirt and preserved until it's used.

15

green.

16
17

CHAIRMAN ROBERTSON:
doesn't sprout?

And it will stay

The button there, it

It doesn't turn into a plant?

18

THE WITNESS:

19

CHAIRMAN ROBERTSON:

20

THE WITNESS:

It don't multiply.
It doesn't multiply?

Huh-uh.

If it's sitting there

21

long enough, it will grow just bigger.

22

multiply.

23
24
25

It

CHAIRMAN ROBERTSON:

It won't

It will not multiply?

It doesn't grow?
THE WITNESS:

No.

It kind of gets bigger.
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1

CHAIRMAN ROBERTSON:

2

THE WITNESS:

3

Q

Texas.

Texas, wherever it comes from.

(BY MR. BRASS:)

We got these buttons here.

4

We're going to put them in the ground.

5

roots on them sometimes?

They have

6

A

Sometimes they have roots on them, yeah.

7

Q

Okay.

8
9
10

Those are the ones

you

are keeping

fresh in the ground until you use them9
A

No.

You can put even the ones without the

roots there, stay preserved.

11

Q

In the dirt?

12

A

In the dirt, yeah.

13

Q

And that preserves them?

14

A

Right.

15

Q

Is that the same way as you drew of the

16
17
18

analogy to putting them in the refrigerator?
A

Yeah, that would be my analogy, put them in

the fridge until we are ready to use it

19

Q

20

religion?

21

A

Okay.

Tt

is

-

And that's customary in your

We either

" or slice them up.

22

will preserve them, too, to dry them out.

23

preserve it

24
25

Q

That

That will

If somebody wants green medicine, they got

to preserve it in the dirt?
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1

A

They take it home, put it in some dirt, not

2

that fine dirt but some sand.

They put it in a pot.

3

And then they save it until it's green fresh like

4

that.

5

much water, and then when somebody is sick, something

6

happens to somebody, then they take it out, the whole

7

thing with the root.

8

Then they pray for it.

9

patient because that happened to me back in 1981.

They give it a little bit of water, not too

They take the whole plant off.
Then they give it to that

10

That's how I know.

I got in a car accident.

11

in a car accident.

And my Dad, he took me to

12

ceremony at a Native American Church like this kind

13

of ceremony.

He took me over there.

I couldn't even

14

bend my knee.

I couldn't even walk.

And my knee was

15

busted over here.

16

I got

My head was busted too.

He took me to the ceremony.

I sat over

17

there and I had a cane, but they took the cane.

18

I sat down, couldn't bend my knee.

19

told that guy, that's the Roadman that's running the

20

meeting, he told that man to help

21

got hurt in a car accident.

22

So he —

that Chief, that Roadman —

23

Chief —

that Chief got up and he went over to me and

24

he gave me four of those fresh medicine like that

25

with the root.

And my Dad, he

me.

I want

But

He says my son

him to get

help-

they call him

He gave me four of them.

He told me
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1
2
3

the one that furnish peyote to.
Q

Okay.

So it's the patient's responsibility,

the sponsor's first, right?

4

A

Uh-huh.

5

Q

And if they can't get it, the Roadman will

6

get it?

7

A

Yes.

8

Q

Have you ever seen it in a green form?

9

A

Yeah.

10

Q

And tell that to the Commissioners what that

11

looks like when it's in a green form?

12

A

The greens —

13

Q

The green form of the medicine.

14

A

The green form?

15

Q

Yeah.

16

A

Well, it grows in Texas, the state of Texas.

17

And then we order it to have them bring it, mail it

18

down here or else if we have enough money, we go up

19

there and bring it back.

20

Q

Have you ever seen a live peyote plant?

21

A

Yes.

22

Q

Have you ever seen one here grown in Utah?

23

A

No, not that I know of, except for

24
25

individually.
Q

That's what I mean, individually.

And where
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1
2

have you seen that?
A

Well, usually like people, when you go to

3

other people's houses, our relatives and sometimes

4

they have it. And if not, they don't have it, but it

5

all depends on the person if they grow it or not.

6

Q

7

the dirt?

8

A

Uh-huh.

9

Q

Why is that?

A

It's just for like if people need help like

10

They will have it growing in the ground in

11

everyone use fresh medicine, then this is where fresh

12

medicine is going to be right there instead of going

13

way up there to Texas to bring some fresh medicine

14

back.

]_5

Q

So it's a way to save it?

IQ

A

It's a way to save it, yes.

17

Q

until it's necessary to use in the ceremony?

18

A

Uh-huh.

19

Q

And you have seen that how many times?

20

A

Oh, often, not all the time.

2i

Q

More than —

have you seen it more than one

22

time?

23

A

Yeah.

24

Q

More than ten times?

25

A

More than ten times, I would say.
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1
2

MR. BRASS:

questions I have of you.

3
4

That's all.

That's all the

He may have some for you.

CROSS EXAMINATION
Q

(BY MR. CRESWELL:)

So these are church

5

members that are growing that, the plants in their

6

homes?

7

A

Yeah, just the church members.

8

Q

And where do they get it from?

9

A

Just like I said, from Texas.

10

Q

Are they custodians, the ones with the

11
12

plants?
A

Well, they are the dealers.

They got the

13

papers to have them deliver or we go up there

14

ourselves.

15

another paper from the church. And then they are the

16

ones to sign the paper and then for us to go up there

17

and they have another paper up there.

18

paper, it belongs to the church, the chapter itself.

19

And then there's another paper, copies that we take

20

up there. And then the one week ahead of time,

21

there's another paper that's sent up there to the

22

headquarters.

If we have to get them, then we have

So the other

23

Q

So there's a lot of accounting that goes on?

24

A

Yes. And then you get to have a membership

25

card to go and pick them up.
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1

who preserve peyote cactus in dirt before

2

A

Yes, I have.

3

Q

—

4

A

Yes.

5

Q

Have you seen that here in Utah?

6

A

I —

—

before it!s used in ceremony?

not really around here because I, you

7

know, I havenft gone to other people's houses as to

8

where I would see it, but I have seen it down on the

9

reservation.

10
11

Q

You have seen people do that on the

reservation?

12

A

Uh-huh.

13

Q

You wouldnft have any reason to go into

14

peoples houses around here?

15

A

No.

16

Q

Do you as a Roadman think there's any

17

problem with that, people putting cactus plants in

18

dirt?

19

A

No, I don't.

20

Q

And is that as long as it's restricted to

21

religious purposes?

22

A

Yes.

23

Q

That's not an uncommon thing for people to

24

do, is it?

25

A

No.

They have some —

they replant it so

DEPOMAX REPORTING SERVICES, INC. (801) 328-1188
195

1

they can use it at a later time or, you know, some

2

they make what you call a peyote chip out of that.
I?ve heard that —

3

Q

What is that?

4

A

Peyote chip is what put —

5
6
7

it!s dried up

peyote, what they make to put on that altar.
Q

Okay.

The moon we saw in the diagram

earlier, that would be put on there?

8

A

Yes.

9

Q

As long as the roots arenft damaged

10

apparently the cactus can be used again; is that

11

right, grow back?

12

A

Uh-huh.

13

Q

It restores itself some way?

14

A

Yes, it does.

15

Q

And it's kept fresh by being in the dirt?

16

And that!s a yes?

17

A

Yes.

18

Q

She's writing that down.

19

A

Yes. Yeah.

20

Q

There*s different ways it can be used, dried

21

or fresh, correct?

22

A

Yeah.

It can be used dried, fresh or made

23

into tea.

24

Q

Who makes that decision?

25

A

Well, that's somewhat a common thing we do.
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1

A

No.

2

Q

You still don't know, do you?

3

A

I'm not comfortable.

4

MR. BRASS:

5

CHAIRMAN ROBERTSON:

6

MR. CRESWELL:

7

CHAIRMAN ROBERTSON:

8

excused.

9

That's all.

No.
Thank you.

You may be

Thank you.
THE WITNESS:

10

Anything else?

MR. BRASS:

Okay.

Terry Begay.

11

TERRY BEGAY,

12

called as a witness, having been first duly sworn,

13

was examined and testified as follows:

14

THE WITNESS:

15

I do.

DIRECT EXAMINATION

16

Q

(BY MR. BRASS:)

17

A

Terry Begay.

18

Q

How are you employed at the present time?

19

A

Right now as part-time^ employee of the

20
21

Tell us your name, please.

University of Utah Hospital.
Q

You do need to speak up a little bit.

Okay.

22

Prior to that time you were employed as a Salt Lake

23

City Police Lieutenant?

24

A

Yes..

25

Q

And that's the subject of why we are here

DEPOMAX REPORTING SERVICES, INC. (801) 328-1188
221

1

developed that, that program.

2

to where we train several jurisdictions statewide in

3

handling, as testified before, handling mentally ill

4

people, how to handle them correctly.

5

Q

And now it's expanded

So this crisis intervention treatment

6

program now has gone beyond the boundaries of Salt

7

Lake?

8

A

Yes, it has.

9

Q

And you were the person who was responsible

10

for getting that going?

11

A

In this area, yes.

12

Q

Let's talk about your ethnic background.

13
14

Are you indeed a Native American?
A

Yes, I am.

I am an enrolled member of the

15

Cherokee Chippewa Tribe of Oklahoma.

16

right here.

17

Q

Two different cards?

18

A

Yes.

19
20
21

Tribe.
Q

I have my cards

One is through Cherokee Chippewa

The other one is just an enrollment agency.
Are you also a member of the Native American

Church?

22

A

23

for that.

24

Q

25

2003?

Yes, I am.

And I have my card right here

it appears to have an expiration date of
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1

said, "That's fine.

Let's do it right now."

2

asked me how long I had been involved.

3

question he asked me, "Do you have any of the peyote

4

at home?"

5

then I said, "We have some cactus."

6

I mean he ended the interview right then.

The last

And I said, "We have some powder." And

7

Q

What happened next?

8

A

Went home.

9

He

And that was it.

I was getting ready for a

wedding, two of our officers, heading right out the

10

door and got a phone call from Captain Pearce. He

11

told my husband and I that he needed to come over.

12

And I said, "Well, we are on our way out to a

13

wedding."

14

I said, "Can it wait?"

15

I said, "Why?

16

peyote."

And he says, "Well, I have to come over."
He said, "No, I have to now."

"Because I have to come get that

I said, "Okay."

17

So he comes into the house and he orders me

18

in front of my husband and my nephew to give him the

19

medicine.

20

take them out, put them in a paper sack and give him

21

those, the green plants and the powder that we have

22

in the jar.

23
24
25

Q
plants.
A

So we get the pots that they were in and

There was something in there about 87
Does that sound right?
Right.

And I'm familiar with it, so I
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1
2

plants.
A

Where did they come from?
Well, like my husband testified to, we had

3

met a couple that was having a meeting.

4

them financially money wise.

5

food, you know.

6

talk to them.

7

legal custodian for the meeting that we were at to

8

help pray for them.

9

they handed the bag to my husband and said, "This is

We helped them with

That medicine —
We both did.

you know I got to

And they got that from a

And in return they gave us —

10

for you, you know, for helping us out.

11

it in the best way."

12
13

Q

We helped

You know, use

And that's —

So the history of it is as far as you know

it was to be attained from a legal custodian

—

14

A

Yes.

15

Q

—

16

A

Yes.

17

Q

You provided some financial aid to this

18

by these people for a religious purpose?

particular ceremony?

19

A

Yes.

20

Q

And they felt incumbent upon them for

21

whatever reason to give you a portion of what they

22

obtained from the custodian?

23
24
25

A

Yes, because they had ordered several live

plants.
Q

Did you alter what they gave you in any way?
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1

A

Alter?

2

Q

Yeah.

3

A

No, sir.

4

Q

What did you do with them?

5

A

Well, just like you've heard all day today,

6

when we went home, some of the plants, the cactus

7

were bruised.

8

can do.

9

in the mail they come —

So they dry up.

The other buttons —

Therefs nothing you

and when you order them

it is the tops but they have

10

a little bit and you can put them back, just place

11

them in the dirt or in the sand and they stay

12

preserved and fresh and alive.

13

And so I went out, got dirt, me and my

14

husband, put them back in the dirt.

15

were brui-sed that we couldn't put back in the dirt

16

were ground up into powder which we also use.

17

Q

18

also?

19

A

20
21
22

Powder is used in the religious ceremony

Yes.

We usually -- we use all —

we use the

tea, powder and fresh.
Q

What was your intention with respect to once

you put in the dirt?

23

A

The intention?

24

Q

Yeah.

25

The ones that

What were you going to use those for

ultimately?
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1

maybe make copies of these, but there's enough for

2

the Commission members.

3

MR. BRASS: Here's more.

4

THE WITNESS:

This is in the original, the

5

original copy that was signed into the law by

6

President Clinton of the amendments of the 1994

7

American Indian Religious Freedom Act.

8

understanding that as far as use, possession and with

9

transportation for in connection with religious

And it's my

10

ceremonies, and it even states at the top of that for

11

other purposes, that it is lawful to have that.

12

that's what those plants were for, was for our

13

anniversary, was for a religious ceremony.

And

14

Q

To be possessed by you?

15

A

Yes.

16

Q

And to be used by you?

17

A

Yes.

18

Q

Now, the plants that we're talking about, we

19

heard this from another witness earlier.

20

sure you agree.

21

mean, it's not like something -- you planted a tomato

22

seed and all of a sudden I got a couple of tomatoes?

23

It stays the same?

24

but that's it?

25

A

Let me make

They don't double or triple?

I

May increase in size, somewhat,

That's true.

There was one, one instance
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1

where a little tiny baby grew off to the side of one

2

of the buttons which I thought was exciting actually,

3

but it is just the way it grew.

4

different sections.

5

sometimes.

6

doesn't double or triple.

7
8
9

Q

And it can grow

They are different shapes

But no, it remains constant, and it

So did you believe you were doing anything

illegal at the time?
A

Not at all. And I do not believe that I did

10

anything illegal now.

The way the law is written,

11

the way —

12

cultivating.

13

anything.

14

in this church by my elders, by the women of the

15

Roadmen.

16

That's what I have seen.

17

it fell under that law.

18

day it still does.

19

said he's talking the medicine, the distributors --

20

yes, they need DEA.

21

regulated.

22

are sent when the custodian —

23

medicine for somebody, the custodian is licensed.

24

The custodian delivers it to, to the sponsor. At

25

that point

it was not cultivating.

We were not

We weren't distributing, manufacturing

I did what I was taught since I had been

I was —

that's what I was taught to do.
And when I read that law,
And to —

right now to this

And even the DEA agent what he

The number, that needs to be

They are pulled from mother earth.

They

we go and say we need

—
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1

suggesting that you're growing these plants. Maybe

2

I!m misreading this, but "Have any" —

3

line 31 —

4

"Have any of the plants that you've grown dried up

5

and you've ground those up and added to the jar?"

6

"You know, I'm trying to think.

this is on

this is a question from Captain Pearce.

There's

7

been a few but some of them I've just allowed to dry

8

up and go back to the ground to help the other plants

9

grow."

10

And then there's other references on page

11

129 starting on line 18 "For what purpose were the

12

plants growing and maintained" —

13

question from Captain Pearce —

14

were the plants growing and maintained that we took

15

out of the residence?"

16

this is the
"For what purpose

Answer, "They were just growing there to see

17

if we could grow them.

I mean, okay, here's another,

18

how I explain this to you and on the tape."

19

And it goes on and talks about the actions

20

you took to make sure these plants were growing and

21

maintained.

22

these plants in your home?

23

else?

24

A

25

So you1re saying you weren't growing

Growing —

You were doing something

in order to preserve them.

Putting them back into the dirt —

okay.

They are
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1

going to grow, yes, but it's for the preservation for

2

the meeting, just like it was referenced to before,

3

to keep these plants fresh, otherwise they will dry

4

up.

5

Q

Okay.

On page 116 —

we were at 115. I

6

apologize.

7

right after your statement you indicate that —

8

understand there's a conflict and you represented

9

that that's a perceived conflict between the

10

You need to go to the next page.

This is
you

department and yourself.

11

And then going over on page 116, let's start

12

with line 17, "Okay, do you" —

and this is a

13

question from Captain Pearce —

"Okay, do you other

14

than take it for sacrament, do you possess it?

15

is it that you come upon this peyote?

16

some available to you that you take or is" —

17

strictly passed out at the ceremony?"

Do you have

18

"Yes."

19

"You don't have any in your house?

20

"is it

You

don't transport it?"

21

"No."

22

"You don't have any in your physical

23

possession" —

24

question, do you have any in your house?

5

How

A

Why did you answer no to that

I didn't answer no to that.

The only time
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EXHIBIT D
CHIEF DINSE'S TERMINATION
LETTER TO TERRY BEGAY
(R. 5-10)
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POLICE D E P A R T M E N T

R D S S C. " R O C K Y " A N D E R S O t

CHARLES F. "RICK" DINSE
CHIEF OF POLICE

MAYOR

10 March 2003
Lieutenant Terry Begay
Pioneer Patrol
Salt Lake City Police Department
Re:IAcase2003-001-r
Dear Lieutenant Begay,
On 18 February 2003 you attended a pre-disciplinary hearing with your attorney, Mr.
Greg Skordas, Assistant Chief Don Llewellyn, and Senior City Attorney Lyn Creswell.
That hearing was your opportunity to respond to policy violations that Assistant Chief
Llewellyn sustained in a letter to you dated 7 February 2003. In arriving at my
disciplinary decision I have reviewed your record as a Salt Lake City Police Department
employee, the Internal Affairs investigation of the recent complaint made against you,
and your responses to those complaints.
The information I consider relevant in making my decision I summarize here.
Policy violations.
I find that you violated Department Policy D20-02-00.00 (Obligation to Obey the Law).1
The following facts support that finding.
Sometime around June 2002 you received a bag of peyote plants (cacti). When you
received these plants, some of the plants were not living. You converted all or portions of
these non-living peyote plants to a powder substance using a coffee grinder. You placed
the powder in ajar, bottle, or similar container. You kept this container at your residence
in Salt Lake City, Utah. In 2002, when you received the peyote plants, there were living
plants in the bag. You potted the plants with soil in one or more planter boxes or
containers. You obtained and read information about how to care for the peyote plants.
You cared for the peyote plants at your residence over a six-month period. After you
potted these plants, some of the plants died. You converted all or portions of these nonliving plants to a powder substance by using a coffee grinder. On two occasions you took
1

That policy states: "Employees shall obey all constitutional, criminal, and civil laws imposed on them as a
member of the Department and as citizens of this state and country." The Policy mcluded your obligation to
comply with federal criminal law as set forth in Assistant Chief Llewellyn's 7 February 2003 letter to you.
Specifically, you were obligated to comply with 21 United States Code Annotated § 841 (a), that prohibits
the manufacture and distribution of a controlled substance.
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the peyote powder substance that you had prepared from the non-living peyote plants to
property in West Jordan or another community in Utah. At this property you provided the
peyote powder to one or more members of your adopted "family", for use in a religious
sacrament or ceremony. On 10 January 2003 you were growing eighty-seven (87) peyote
plants at your residence in Salt Lake City. You were not and are not registered with the
federal Drug Enforcement Administration (DEA) to manufacture or distribute peyote.
Performance evaluations. Your performance evaluations from 1986 to 2001 suggest you
meet standards to exceed standards. Your evaluations state that you are productive, take
initiative, and communicate well. You supported the Department's minority recruitment
program and coordinated the Department's Explorer program. In your 2001 evaluation
you were recognized for your contributions to the Department's FTO program and to the
CIT program. Your 1998 evaluation noted that you had been counseled about a conflict
between work and school.
Commendation letters. Your file contains twenty-four commendation letters. Among the
correspondence in your file were the following.
-

-

27 January 1987 letter to you and four other officers from Captain R. H.
Nievaard, commending you for an effective response to a family fight
involving a suspect with a shotgun.
11 March 1998 letter to you and two other officers from Captain Scott
Folsom, thanking you for your professionalism in handling a sexual assault
case.
8 October 1998 letter to you from Captain Scott Folsom, acknowledging your
work in dealing with an unstable female with a razor blade.
25 January 2000 letter to you from Captain Susan Neeley, commending you
for directing the Drug Interdiction Squad in an operation that resulted in 17
felony arrests and 13 misdemeanor arrests, plus the confiscation of a variety
of illegal drugs, cash, and two vehicles.
31 October 2001 letter to you from me, thanking you for the assistance you
gave the Tooele County Sheriffs Office in a double homicide/suicide case.

Counseling and discipline. There are no disciplinary actions in your personnel file.
However, you were counseled in 1990 in conjunction with sustained complaints for
profanity, rudeness, and inconsiderate contact.
Pre-disciplinary hearing: matters. At your 18 February 2003 pre-disciplinary hearing you
and your attorney, Mr. Skordas, raised and presented the following matters for my
consideration.
1) You previously served honorably in the Air Force and consider yourself a
law-abiding person. Your job in the Police Department is important to you
and you have worked hard. You assert that you were honest in your Internal
Affairs interview.

2

I have considered your honorable military service and your declaration of
honesty and work ethic.
2) You have a strong and sincere belief in your religious practice. You believe
that peyote is a medicine or sacrament, which is part ofyour religious belief
You believe that your participation in religious ceremonies, where peyote is
used, has caused you to turn away from earlier alcohol misuse and otherwise
improved your life.
I accept that your religious belief is sincere and that you believe that you have
benefited from your religious practice.
3) You considered you* receipt of the peyote plants from others ofyour faith as
an act of trust and special duty. You nurtured the peyote plants with care,
consistent with your respect for peyote as in integral part ofyour faith. You
felt that to throw the peyote plants out would have been sacrilegious. Your
intent was only to preserve the peyote plants for use by your adopted 'family'9
in religious ceremonies. You felt that growing the peyote gave you energy and
made you feel good.
I accept that you believed the care of the peyote plants had special personal
and religious meaning. However, I find that your receipt, care, and conversion
of those plants were acts wholly inconsistent with your sworn duties as a law
enforcement officer to abide by the laws of the United States.
4) You asserted that you did not know your receipt, growing, and conversion of
peyote plants were violations of law. You felt that your actions were protected
under federal law. You said that you did not know peyote was a controlled
substance (Schedule I drug). Mr. Skordas said that you had no criminal intent.
I am troubled by your claim that you were not aware of the legal requirements
associated with handling peyote. In your Internal Affairs interview you stated
that you were aware of the DEA registration requirements for those persons
who provided and handled peyote prior to the ceremony. You had an
understanding that peyote was federally regulated and controlled. I find it
difficult to believe that you did not know that peyote was a controlled
substance. I also find it difficult to believe that you did not know that your
receipt, cultivation, and distribution of peyote were in violation of federal law.
I believe that you knew, or had sufficient information and experience that you
should have known, that your actions were a violation of federal drug laws.
5) You asserted that the 87peyote plants at your residence, and the peyote
powder that you provided on two occasions for religious ceremonies, was not
a significant amount of the drug - in relation to the amount of peyote
commonly used in religious ceremonies.

3

I have considered your assertion of the relative amount of peyote involved
here. However, I also consider that the manufacture and distribution of any
amount of a Schedule I controlled substance constitutes a violation of federal
law and could result in a federal felony conviction. I also consider the fact that
at the time you received, cultivated, and distributed those peyote plants you
were a Salt Lake City police officer - a police lieutenant - sworn to uphold
and obey the law.
6) You asserted that while you were growing peyote, you were not manufacturing
peyote.
Based on a legal review provided to me by the City Attorney, I must conclude
that your cultivation of peyote does meet the federal definition of
manufacturing. The federal statutory definition of manufacturing was
provided to you in Assistant Chief Llewellyn's 7 February 2003 letter.
7) In a letter dated 14 February 2003, Ms. Kristi Begay stated that it is common
practice for members ofyour faith to preserve peyote plants so those plants
might be fresh for ceremonial use. Ms. Begay also reported that some Native
American Church chapters allow non-Indians to participate in ceremonies
where peyote is used.
Such practices likely violate federal law. I have taken the information
provided by Ms. Kristi Begay into consideration in this matter.
8) Ms. Kristi Begay stated that Native Americans believe they have been stripped
of their land, their heritage, their language, their rights, and their self respect
Ms. Begay asserted that peyote is the only thing left of the old ways. Ms. Kristi
Begay said that the doctrine of your religion is Faith, Love, Hope, and
Charity. Ms. Begay believes that peyote is not a drug and that it does much
good. Ms. Begay reported that advocates of peyote believe it helps to reduce
alcoholism among Indians.
I have taken into consideration Ms. Kristi Begay's religious and cultural
beliefs.
9) Ms. Kristi Begay attached to her letter a two-page document titled, "Peyote
10L " That document stated that peyote is a drug and that it is tracked and
monitored. The document said that for Indians in the United States, peyote
must be "legally acquired" by "using legal dealers w/legal DEA numbers;
using legal custodians with DBA numbers. "
I have considered that in literature you provided to me, there is clear
information about the legal requirements of federal registration.

4

10) Ms*. Kristi Begay stated that you are a good and respected member of your
faith. Ms. Kristi Begay said it is "rare " that a Native American person has a
career, such as yours. A second letter from Ms. Joleen Begay dated 20
January 2003 stated that you are an inspiration to your family.
I have taken into consideration your positive reputation among your friends
and family.
11) Ms. Joleen Begay stated in her letter that people who have no compassion are
threatening you. Ms. Begay believes that we are discriminating against you
because you do not have "papers " and are not full-blooded Native American.
Ms. Begay believes that you are involved in this matter because of jealously
and greed.
I assure you that the investigation into the allegation against you was
consistent this Department's policies, was not based on an illegal
discriminatory motive or action, and was not based on jealously or greed.
Likewise, my decision here is taken with great care and is not based on any
improper or unfair motive. I have considered all matters here, including the
sincerity of your belief, your cultural and religious experience, your
employment record, and the information that you presented in your predisciplinary hearing.
Lieutenant Begay, I have reviewed and considered the positive contributions you have
made in your City career. I also understand the religious backdrop associated with your
actions. However, I considered that you are a police lieutenant, with enhanced
responsibilities to the Department and to the community you serve. That community
includes the Native American citizens with whom you associate. Ms. Kristi Begay lauded
you as a "rare" Native American with a law enforcement career. It appears that others
respected you and looked to you as an example. Under these circumstances you had an
affirmative duty to learn and comply with the laws that governed your religious practice.
You failed in your duty to this Department and to an important segment of our
community.
Also, I find that your actions are wholly inconsistent with your duties and oath as a police
officer. The federal law that you violated is an extraordinarily important part of
regulating controlled substances in the United States. Violations of that law may result in
a felony conviction with significant criminal sanctions. As the Chief of Police I cannot
and will not tolerate violations of federal and state drug laws by employees of this
Department.
Based on the above, I have decided to release you from your employment from Salt Lake
City Corporation. This action is effective this date.

5

Lieutenant Begay, you may appeal my decision to the Salt Lake City Civil Service
Commission within five calendar days of your receipt of this letter. Your appeal must be
filed with the Commission in Room 115, City and County Building, 451 South State
Street, Salt Lake City.
Respectfull

C^t^u^
Charles F. "Rick" Dinse
Chief of Police
Copy to:
Internal Affairs
Personnel File
Admin File
Division File
Lyn Creswell
Received

3~/fl-03
Date
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ROSS C. ANDERSON
MAYOR

LAW D E P A R T M E N T

EDWIN P. RUTAN, II

SENIOR CITY ATTORNEYD

CITY ATTORNEYD

FILED
UTAH APPELLATE COURTS

NAY - 2 2005
May 2, 2005

VIA HAND DELIVERY

Clerk of the Court
Utah Court of Appeals
450 S. State St.
Salt Lake City, UT 84114
Re:

Salt Lake City Corp. v. Salt Lake City Civil Service Commission
Appeal No. 20040280-CA

Dear Clerk:
Enclosed please find double-sided copies of Addendum Exhibit E (Copies of
Statues) which was filed with the Brief of Petitioner on April 29, 2005. Please insert
these copies in place of the one-sided copies.
Thank you for your assistance. Please contact me with any questions (801) 5357699.
Sincerely,

Sandra Stanger
/ss
Encl.
cc:

Edward K. Brass (w/encl.)
Salt Lake City Civil Service Commission
c/o Secretary Pattie Terzo (w/encl.)

451 SOUTH STATE STREET, ROOM 505, SALT LAKE CITY, UT 84111
TELEPHONE: 801-535-7788

FAX. 801-535-7640
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Forms
15 Federal Procedural Forms L Ed, Statutes of Limitation, and Other Time Limits
§ 61:32.
Texts and Treatises
"2 Immigration Law Service, Requirements Pertaining to All Applicants § 4:74.
FILED
2A Immigration Law Service, Other Documents § 32:42.
.,„,..
H T . M

UTAH APPELLATE COURTS
WESTLAW ELECTRONIC RESEARCH
.Drugs and Narcotics cases: 138k[add key number].
See WESTLAW guide following the Explanation pages of this volume.

§ 802.

i^y _ -

Definitions

As used in this subchapter:
(1) The term "addict" means any individual who habitually
uses any narcotic drug so as to endanger the public morals,
health, safety, or welfare, or who is so far addicted to the use of
narcotic drugs as to have lost the power of self-control with
reference to his addiction.
(2) The term "administer" refers to the direct application of a
controlled substance to the body of a patient or research subject
by(A) a practitioner (or, in his presence, by his authorized
agent), or
(B) the patient or research subject at the direction and in
the presence of the practitioner,
whether such application be by injection, inhalation, ingestion,
or any other means.
(3) The term "agent" means an authorized person who acts on
behalf of or at the direction of a manufacturer, distributor, or
dispenser; except that such term does not include a common, or
contract carrier, public warehouseman, or employee of the carrier or warehouseman, when acting in the usual and lawful course
of the carrier's or warehouseman's business.
(4) The term "Drug Enforcement Administration" means the
Drug Enforcement Administration in the Department of Justice.
(5) The term "control" means to add a drug or other substance, or immediate precursor, to a schedule under part B of
this subchapter, whether by transfer from another schedule or
otherwise.
(6) The term "controlled substance" means a drug or other
substance, or immediate precursor, included in schedule I, II,
III, IV, or V of part B of this subchapter. The term does not
include distilled spirits, wine, malt beverages, or tobacco, as
561
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those terms are defined or used in subtitle E of the Internal
Revenue Code of 1986.
(7) The term "counterfeit substance" means a controlled substance which, or the container or labeling of which, without
authorization, bears the trademark, trade name, or other identifying mark, imprint, number, or device, or any likeness thereof,
of a manufacturer, distributor, or dispenser other than the person or persons who in fact manufactured, distributed, or dispensed such substance and which thereby falsely purports or is
represented to be the product of, or to have been distributed by,
such other manufacturer, distributor, or dispenser.
(8) The terms "deliver" or "delivery" mean the actual, constructive, or attempted transfer of a controlled substance or a
listed chemical, whether or not there exists an agency relationship.
(9) The term "depressant or stimulant substance" means—
(A) a drug which contains any quantity of barbituric acid
or any of the salts of barbituric acid; or
(B) a drug which contains any quantity of (i) amphetamine or any of its optical isomers; (ii) any salt of amphetamine or any salt of an optical isomer of amphetamine; or
(iii) any substance which the Attorney General, after investigation, has found to be, and by regulation designated as,
habit forming because of its stimulant effect on the central
nervous system; or
(C) lysergic acid diethylamide; or
(D) any drug which contains any quantity of a substance
which the Attorney General, after investigation, has found to
have, and by regulation designated as having, a potential for
abuse because of its depressant or stimulant effect on the
central nervous system or its hallucinogenic effect.
(10) The term "dispense" means to deliver a controlled substance to an ultimate user or research subject by, or pursuant to
the lawful order of, a practitioner, including the prescribing and
administering of a controlled substance and the packaging, labeling or compounding necessary to prepare the substance for such
delivery. The term "dispenser" means a practitioner who so
delivers a controlled substance to an ultimate user or research
subject.
(11) The term "distribute" means to deliver (other than by
administering or dispensing) a controlled substance or a listed
chemical. The term "distributor" means a person who so delivers a controlled substance or a listed chemical.
562
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(12) The term "drug" has the meaning given that term by
section 321(g)(1) of this title.
(13) The term "felony" means any Federal or State offense
classified by applicable Federal or State law as a felony.
(14) The term "isomer" means the optical isomer, except as
used in schedule 1(c) and schedule 11(a)(4). As used in schedule
1(c), the term "isomer" means any optical, positional, or geometric isomer. As used in schedule 11(a)(4), the term "isomer"
means any optical or geometric isomer.
I (15) The term "manufacture" means the production, preparaI tion, propagation, compounding, or processing of a drug or
| other substance, either directly or indirectly or by extraction
from substances of natural origin, or independently by means of
chemical synthesis or by a combination of extraction and chemical synthesis, and includes any packaging or repackaging of such
substance or labeling or relabeling of its container; except that
such term does not include the preparation, compounding, packaging, or labeling of a drug or other substance in conformity
I with applicable State or local law by a practitioner as an inciI dent to his administration or dispensing of such drug or substance in the course of his professional practice. The term
I "manufacturer" means a person who manufactures a drug or
/ other substance.
(16) The term "marihuana'' means all parts of the plant Cannabis sativa L., whether growing or not; the seeds thereof; the
resin extracted from any part of such plant; and every compound, manufacture, salt, derivative, mixture, or preparation of
such plant, its seeds or resin. Such term does not include the
mature stalks of such plant, fiber produced from such stalks, oil
or cake made from the seeds of such plant, any other compound,
manufacture, salt, derivative, mixture, or preparation of such
mature stalks (except the resin extracted therefrom), fiber, oil, or
cake, or the sterilized seed of such plant which is incapable of
germination.
(17) The term "narcotic drug" means any of the following
whether produced directly or indirectly by extraction from substances of vegetable origin, or independently by means of chemical synthesis, or by a combination of extraction and chemical
synthesis:
(A) Opium, opiates, derivatives of opium and opiates, including their isomers, esters, ethers, salts, and salts of isomers, esters, and ethers, whenever the existence of such
isomers, esters, ethers, and salts is possible withm the specif563
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ic chemical designation. Such term does not include the
isoquinoline alkaloids of opium.
(B) Poppy straw and concentrate of poppy straw.
(C) Coca leaves, except coca leaves and extracts of coca
leaves from which cocaine, ecgonine, and derivatives of
ecgonine or their salts have been removed.
(D) Cocaine, its salts, optical and geometric isomers, and
salts of isomers.
(E) Ecgonine, its derivatives, their salts, isomers, and salts
of isomers.
(F) Any compound, mixture, or preparation which contains any quantity of any of the substances referred to in
subparagraphs (A) through (E).
(18) The term "opiate" means any drug or other substance
having an addiction-forming or addiction-sustaining liability similar to morphine or being capable of conversion into a drug
having such addiction-forming or addiction-sustaining liability.
(19) The term "opium poppy" means the plant of the species
Papaver somniferum L., except the seed thereof.
(20) The term "poppy straw" means all parts, except the
,seeds, of the opium poppy, after mowing.
(21) The term "practitioner" means a physician, dentist, veterinarian, scientific investigator, pharmacy, hospital, or other person licensed, registered, or otherwise permitted, by the United
States or the jurisdiction in which he practices or does research,
to distribute, dispense, conduct research with respect to, administer, or use in teaching or chemical analysis, a controlled
substance in the course of professional practice or research.
(22) The term "production" includes the manufacture, planting, cultivation, growing, or harvesting of a controlled substance.
- (23) The term "immediate precursor" means a substance—
(A) which the Attorney General has found to be and by
regulation designated as being the principal compound used,
or produced primarily for use, in the manufacture of a
controlled substance;
(B) which is an immediate chemical intermediary used or
likely to be used in the manufacture of such controlled
substance; and
(C) the control of which is necessary to prevent curtail,
or limit the manufacture of such controlled substance.
(24) The term "Secretary", unless the context otherwise indicates, means the Secretary of Health and Human Services.
~564
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promulgation of rules regarding schedulmg of controlled substances by filing notice 30 days early and placing notice in
Federal Register while Secretary of
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Health and Human Services was still free
to make comments and encouraged to do
so m 30-day waiting penod. U.S. v.
Pees, D.Colo.1986, 645 F.Supp. 697.

§ 8 1 2 • Schedules of controlled substances
(a) Establishment
There are established five schedules of controlled substances, to be
known as schedules I, II, III, IV, and V. Such schedules shall
initially consist of the substances listed in this section. The schedules
established by this section shall be updated and republished on a
semiannual basis during the two-year period beginning one year after
October 27, 1970 and shall be updated and republished on an annual
basis thereafter.
(b) Placement on schedules; findings required
Except where control is required by United States obligations
under an international treaty, convention, or protocol, in effect on
October 27, 1970, and except in the case of an immediate precursor,
a drug or other substance may not be placed in any schedule unless
the findings required for such schedule are made with respect to
such drug or other substance. The findings required for each of the
schedules are as follows:
(1) Schedule I.—
(A) The drug or other substance has a high potential for
abuse.
(B) The drug or other substance has no currently accepted
medical use in treatment in the United States.
(C) There is a lack of accepted safety for use of the drug or
other substance under medical supervision.
(2) Schedule II.—
(A) The drug or other substance has a high potential for
abuse.
(B) The drug or other substance has a currently accepted
medical use in treatment in the United States or a currently
accepted medical use with severe restrictions.
(C) Abuse of the drug or other substances may lead to severe
psychological or physical dependence.
(3) Schedule III.—
(A) The drug or other substance has a potential for abuse less
than the drugs or other substances in schedules I and II.
605
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(B) The drug or other substance has a currently accepted
medical use in treatment in the United States.
(C) Abuse of the drug or other substance may lead to moderate or low physical dependence or high psychological dependence.
(4) Schedule IV.—
(A) The drug or other substance has a low potential for abuse
relative to the drugs or other substances in schedule III.
(B) The drug or other substance has a currently accepted
medical use in treatment in the United States.
(C) Abuse of the drug or other substance may lead to limited
physical dependence or psychological dependence relative to the
drugs or other substances in schedule III.
(5) Schedule V.—
(A) The drug or other substance has a low potential for abuse
relative to the drugs or other substances in schedule IV.
(B) The drug or other substance has a currently accepted
medical use in treatment in the United States.
(C) Abuse of the drug or other substance may lead to '.limited
physical dependence or psychological dependence relative to the
drugs or other substances in schedule IV.
(c) Initial schedules of controlled substances
Schedules I, II, III, IV, and V shall, unless and until amended *
pursuant to section 811 of this title, consist of the following drugs or
other substances, by whatever official name, common or usual name,
chemical name, or brand name designated:
Schedule I
(a) Unless specifically excepted or unless listed in another schedule, any of the following opiates, including their isomers, esters,
ethers, salts, and salts of isomers, esters, and ethers, whenever the
existence of such isomers, esters, ethers, and salts is possible within
the specific chemical designation:
(1) Acetylmethadol.
(2) Allylprodine.
(3) Alphacetylmathadol.2
(4) Alphameprodine.
(5) Alphamethadol.
(6) Benzethidine.
(7) Betacetylmethadol.
(8) Betameprodine.
606
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(9) Betamethadol.
)) Betaprodine.
I) Clomtazene.
J) Dextromoramide.
J) Dextrorphan.
0 Diampromide.
5) Diethylthiambutene.
3) Dimenoxadol.
1) Dimepheptanol.
i) Dimethylthiambutene.
)) Dioxaphetyl butyrate.
)) Dipipanone.
I) Ethylmethylthiambutene.
I) Etonitazene.
5) Etoxeridine.
0 Furethidine.
5) Hydroxypethidine.
i) Ketobemidone.
7) Levomoramide.
5) Levophenacylmorphan.
)) Morpheridine.
)) Noracymethadol.
I) Norlevorphanol.
J) Normethadone.
5) Norpipanone.
\) Phenadoxone.
5) Phenampromide.
i) Phenomorphan.
7) Phenoperidine.
i) Piritramide.
)) Proheptazine.
)) Propendine.
L) Racemoramide.
I) Trimeperidine.
(b) Unless specifically excepted" or unless listed in another schedule, any of the following opium derivatives, their salts, isomers, and
salts of isomers whenever the existence of such salts, isomers, and
salts of isomers is possible within the specific chemical designation:
(1) Acetorphme.
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(2) Acetyldihydrocodeine.
(3) Benzylmorphine.
(4) Codeine methylbromide.
(5) Codeme-N-Oxide.
(6) Cyprenorphme.
(7) Desomorphine.
(8) Dihydromorphine.
(9) Etorphine.
(10) Heroin.
(11) Hydromorphinol.
(12) Methyldesorphine.
(13) Methylhydromorphine.
(14) Morphine methylbromide.
(15) Morphine methylsulfonate.
(16) Morphine-N-Oxide.
(17) Myrophine.
(18) Nicocodeine.
(19) Nicomorphine.
(20) Normorphine.
(21) Pholcodine.
(22) Thebacon.
(c) Unless specifically excepted or unless listed in another schedule, any material, compound, mixture, or preparation, which contains any quantity of the following hallucinogenic substances, or
which contains any of their salts, isomers, and salts of isomers
whenever the existence of such salts, isomers, and salts of isomers is
possible within the specific chemical designation:
(1) 3,4-methylenedioxy amphetamine.
(2) 5-methoxy-3,4-methylenedioxy amphetamine.
(3 ) 3,4,5 -tnmethoxy amphetamine.
(4) Bufotenine.
(5) Diethyltryptamme.
(6) Dimethyltryptamine.
(7) 4-methyl-2,5-dimethoxyamphetamine.
(8) Ibogame.
(9) Lysergic acid diethylamide.
(10) Marihuana.
(11) Mescaline.
s (12) Peyote.
(13) N-ethyl-3-pipendyl benzilate.
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N-methyl-3-piperidyl benzilate.
Psilocybin.
Psilocyn.
Tetrahydrocannabinols.
Schedule II

(a) Unless specifically excepted or unless listed in another schedule, any of the following substances whether produced directly or
indirectly by extraction from substances of vegetable origin, or independently by means of chemical synthesis, or by a combination of
extraction and chemical synthesis:
(1) Opium and opiate, and any salt, compound, derivative, or
preparation of opium or opiate.
(2) Any salt, compound, derivative, or preparation thereof
which is chemically equivalent or identical with any of the
substances referred to in clause (1), except that these substances
shall not include the isoquinolme alkaloids of opium.
(3) Opium poppy and poppy straw.
(4) Coca leaves except coca leaves and extracts of coca leaves
from which cocaine, ecgonine, and derivatives of ecgonine or
their salts have been removed; cocaine, its salts, optical and
geometric isomers, and salts of isomers; ecgonine, its derivatives, their salts, isomers, and salts of isomers; or any compound, mixture, or preparation which contains any quantity of
any of the substances referred to in this paragraph.
(b) Unless specifically excepted or unless listed in another schedule, any of the following opiates, including their isomers, esters,
ethers, salts, and salts of isomers, esters and ethers, whenever the
existence of such isomers, esters, ethers, and salts is possible within
the specific chemical designation:
(1) Alphaprodine.
(2) Anileridine.
(3) Bezitramide,
(4) Dihydrocodeine.
(5) Diphenoxylate.
(6) Fentanyl.
(7) Isomethadone.
(8) Levomethorphan.
(9) Levorphanol.
(10) Metazocine.
(11) Methadone.
609

68

FOOD AND DRUGS

Ch. 13

• update your research with the most current information
• expand your library with additional resources
• retrieve current, comprehensive history citing references to a case with
KeyCite
For more information on usmg WESTLAW to supplement your research, see
the WESTLAW Electronic Research Guide, which follows the Explanation.

SUBCHAPTER I—CONTROL AND ENFORCEMENT
PART D—OFFENSES AND PENALTIES

§

841.

Prohibited acts A

(a) Unlawful acts
Except as authorized by this subchapter, it shall be unlawful for
any person knowingly or intentionally—
(1) to manufacture, distribute, or dispense, o r possess w i t h
intent to manufacture^ distribute, or dispense, a controlled substance; or
(2) to create, distribute, or dispense, or possess with-intent to
distribute or dispense, a counterfeit substance.
(b) Penalties
Except as otherwise provided in section 859, 860, or 861 of this
title, any person who violates subsection (a) of this section shall, b e
• sentenced as follows:
(1)(A) In the case of a violation of subsection (a) of this
section inyolving—
(i) 1 kilogram or more of a mixture o r substance containing a detectable amount of heroin;
(ii) 5 kilograms or more of a mixture o r substance containing a detectable amount of—
(I) coca leaves, except coca leaves and extracts of
coca leaves from which cocaine, ecgonine, and derivatives of ecgonme or their salts have been removed;
(II) cocaine, its salts, optical and geometric isomers,
and salts of isomers;
(III) ecgonine, its derivatives, their salts, isomers,
and salts of isomers; or
6
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(IV) any compound, mixture, or preparation which
contains any quantity of any of the substances referred
to in subclauses (I) through (III);
(iii) 50 grams or more of a mixture or substance described in clause (ii) which contains cocaine base;
(iv) 100 grams or more of phencyclidine (PCP) or 1 kilogram or more of a mixture or substance containing a detectable amount of phencyclidine (PCP);
(v) 10 grams or more of a mixture or substance containing a detectable amount of lysergic acid diethylamide (LSD);
(vi) 400 grams or more of a mixture or substance containing a detectable amount of N-phenyl-N-[l-(2-phenylethyl)-4-piperidinyl] propanamide or 100 grams or more of a
mixture or substance containing a detectable amount of any
analogue of N-phenyl-N-[l-(2-phenylethyl)-4-piperidinyl]
propanamide;
(vii) 1000 kilograms or more of a mixture or substance
containing a detectable amount of marijuana, or 1,000 or
more marijuana plants regardless of weight; or
(viii) 50 grams or more of methamphetamine, its salts,
isomers, and salts of its isomers or 500 grams or more of a
mixture or substance containing a detectable amount of
methamphetamine, its salts, isomers, or salts of its isomers;
such person shall be sentenced to a term of imprisonment which
may not be less than 10 years or more than life and if death or
serious bodily injury results from the use of such substance shall
be not less than 20 years or more than life, a fine not to exceed
the greater of that authorized in accordance with the provisions
of Title 18, or $4,000,000 if the defendant is an individual or
$10,000,000 if the defendant is other than an individual, or both.
If any person commits such a violation after a prior conviction
for a felony drug offense has become final, such person shall be
sentenced to a term of imprisonment which may not be less than
20 years and not more than life imprisonment and if death or
serious bodily injury results from the use of such substance shall
be sentenced to life imprisonment, a fine not to exceed the
greater of twice that authorized in accordance with the provisions of Title 18, or $8,000,000 if the defendant is an individual
or S20,000,000 if the defendant is other than an individual, or
both. If any person commits a violation of this subparagraph or
of section 849, 859, 860, or 861 of this title after two or more
prior convictions for a felony drug offense have become final,
such person shall be sentenced to a mandatory term of life
imprisonment without release and fined in accordance with the
7
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preceding sentence. Any sentence under this subparagraph
shall, in the absence of such a prior conviction, impose a term of
supervised release of at least 5 years in addition to such term of
imprisonment and shall, if there was such a prior conviction,
impose a term of supervised release of at least 10 years in
addition to such term of imprisonment. Notwithstanding any
other provision of law, the court shall not place on probation or
suspend the sentence of any person sentenced under this subparagraph. No person sentenced under this subparagraph shall be
eligible for parole during the term of imprisonment imposed
therein.
(B) In the case of a violation of subsection (a) of this section
involving—
(i) 100 grams or more of a mixture or substance containing a detectable amount of heroin;
(ii) 500 grams or more of a mixture or substance containing a detectable amount of—
(I) coca leaves, except coca leaves and extracts of
coca leaves from which cocaine, ecgonine, and derivatives of ecgonine or their salts have been removed;
(II) cocaine, its salts, optical and geometric isomers,
and salts of isomers;
(III) ecgonine, its derivatives, their salts, isomers,
and salts of isomers; or
(IV) any compound, mixture, or preparation which
contains any quantity of any of the substances referred
to in subclauses (I) through (III);
(iii) 5 grams or more of a mixture or substance described
in clause (ii) which contains cocaine base;
(iv) 10 grams or more of phencyclidine (PCP) or 100
grams or more of a mixture or substance containing a
detectable amount of phencyclidine (PCP);
(v) 1 gram or more of a mixture or substance containing a
detectable amount of lysergic acid diethylamide (LSD);
(vi) 40 grams or more of a mixture or substance containing a detectable amount of N-phenyl-N-[l-(2-phenylethyl)-4-pipendinyl] propanamide or 10 grams or more of a
mixture or substance containing a detectable amount of any
analogue of N-phenyl-N-[l-(2-phenylethyl)-^—piperidinyl]
propanamide;
(vii) 100 kilograms or more of a mixture or substance
containing a detectable amount of marijuana, or 100 or
more marijuana plants regardless of weight; or
8
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(viii) 5 grams or more of methamphetamine, its salts,
isomers, and salts of its isomers or 50 grams or more of a
mixture or substance containing a detectable amount of
methamphetamine, its salts, isomers, or salts of its isomers;
such person shall be sentenced to a term of imprisonment which
may not be less than 5 years and not more than 40 years and if
death or serious bodily injury results from the use of such
substance shall be not less than 20 years or more than life, a fine
not to exceed the greater of that authorized in accordance with
the provisions of Title 18, or $2,000,000 if the defendant is an
individual or $5,000,000 if the defendant is other than an individual, or both. If any person commits such a violation after a
prior conviction for a felony drug offense has become final, such
person shall be sentenced to a term of imprisonment which may
not be less than 10 years and not more than life imprisonment
and if death or serious bodily injury results from the use of such
substance shall be sentenced to life imprisonment, a fine not to
exceed the greater of twice that authorized in accordance with
the provisions of Title 18, or $4,000,000 if the defendant is an
individual or $10,000,000 if the defendant is other than an
individual, or both. Any sentence imposed under this subparagraph shall, in the absence of such a prior conviction, include a
term of supervised release of at least 4 years in addition to such
term of imprisonment and shall, if there was such a prior
conviction, include a term of supervised release of at least 8
years in addition to such term of imprisonment. Notwithstanding any other provision of law, the court shall not place on
probation or suspend the sentence of any person sentenced
under this subparagraph. No person sentenced under this subparagraph shall be eligible for parole during the term of imprisonment imposed therein.
(C) In the case of a controlled substance in schedule I or II, or
1 gram oi tlunitrazepam, except as provided in subparagraphs
(A), (B), and (D), such person shall be sentenced to a term of
imprisonment of not more than ZQ years and if death or serious
bodily injury results trom the use of such substance shall be
sentenced to a term of imprisonment of not less than twenty
years or more than life, a fine not to exceed the greater of that
authorized in accordance with the provisions of Title 18, or
$1,000,000 if the defendant is an individual or S5.000.000 if the
defendant is other than an individual, or both. If any person
commits such a violation after a prior conviction for a felony
drug offense has become final, such person shall be sentenced to
a term of imprisonment of not more than 30 years and if death
or serious bodily injurv results from the use of such substance
9
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shall be sentenced to life imprisonment, a fine not to exceed the
greater of twice that authorized in accordance with the provisions of Title 18, or $2,000,000 if the defendant is an individual
or $10,000,000 if the defendant is other than an individual, or
both. Any sentence imposing a term of imprisonment under this
paragraph shall, in the absence of such a prior conviction,
impose a term of supervised release of at least 3 years in addition
to such term of imprisonment and shall, if there was such a prior
conviction, impose a term of supervised release of at least 6
years in addition to such term of imprisonment. Notwithstanding any other provision of law, the court shall not place on
probation or suspend the sentence of any person sentenced
under the provisions of this subparagraph which provide for a
mandatory term of imprisonment if death or serious bodily
injury results, nor shall a person so sentenced be eligible for
parole during the term of such a sentence.
(D) In the case of less than 50 kilograms of marihuana, except
in the case of 50 or more marihuana plants regardless of weight,
10 kilograms of hashish, or one kilogram of hashish oil or in the
case of any controlled substance in schedule III, or 30 milligrams of flunitrazepam, such person shall, except as provided in
paragraphs (4) and (5) of this subsection, be sentenced to a term
of imprisonment of not more than 5 years, a fine not to exceed
the greater of that authorized in accordance with the provisions
of Title 18, or $250,000 if the defendant is an individual or
r $ 1,000,000 if the defendant is other than an individual, or both.
If any person commits such a violation after a prior conviction
for a felony drug offense has become final, such person shall be
sentenced to a term of imprisonment of not more than 10 years,
a fine not to exceed the greater of twice that authorized in
accordance with the provisions of Tide 18, or $500,000 if the
defendant is an individual or $2,000,000 if the defendant is other
than an individual, or both. Any sentence imposing a term of
imprisonment under this paragraph shall, in the absence of such
a prior conviction, impose a term of supervised release of at least
2 years in addition to such term of imprisonment and shall, if
there was such a prior conviction, impose a term of supervised
release of at least 4 years in addition to such term of imprisonment.
(2) In the case of a controlled substance in schedule IV, such
person shall be sentenced to a term of imprisonment of not more
than 3 years, a fine not to exceed the greater of that authorized
in accordance with the provisions of Title 18, or $250,000 if the
defendant is an individual or $1,000,000 if the defendant is other
than an individual, or both. If any person commits such a
10
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§ 823. Registration requirements

(a) Manufacturers of controlled substances in schedule I or II

The Attorney General shall register an applicant to manufacture controlled substances in schedule I or II if he
determines that such registration is consistent with the pubhc interest and with United States obligations under
international treaties, conventions, or protocols in effect on May 1, 1971. In determining the public interest, the
following factors shall be considered:
(1) maintenance of effective controls against diversion of particular controlled substances and any controlled
substance hi schedule I or II compounded therefrom into other than legitimate medical, scientific, research, or
industrial channels, by limiting the importation and bulk manufacture of such controlled substances to a number
of establishments which can produce an adequate and uninterrupted supply of these substances under adequately
competitive conditions for legitimate medical, scientific, research, and industrial purposes;
(2) compliance with applicable State and local law;
(3) promotion of technical advances in the art of manufacturing these substances and the development of
new substances;
(4) prior conviction record of applicant under Federal and State laws relating to the manufacture,
distribution, or dispensing of such substances;
(5) past experience in the manufacture of controlled substances, and the existence in the establishment of
effective control against diversion; and
(6) such other factors as may be relevant to and consistent with the public health and safety.

(b) Distributors of controlled substances in schedule I or II

The Attorney General shall register an applicant to distribute a controlled substance in schedule I or II unless he
dereiimnes that the issuance of such registration is inconsistent with the public interest. In deteirnimng the public
Copr. © West 2003 No Claim to Orig. U.S. Govt. Works
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interest, the following factors shall be considered:
(1) maintenance of effective control against diversion of particular controlled substances into other than
legitimate medical, scientific, and industrial channels;
(2) compliance with applicable State and local law;
(3) prior conviction record of applicant under Federal or State laws relating to the manufacture, distribution,
or dispensing of such substances;
(4) past experience in the distribution of controlled substances; and
(5) such other factors as may be relevant to and consistent with the public health and safety.

(c) Limits of authorized activities

Registration granted under subsections (a) and (b) of this section shall not entitle a registrant to (1) manufacture
or distribute controlled substances in schedule I or II other than those specified in the registration, or (2)
manufacture any quantity of those controlled substances in excess of the quota assigned pursuant to section 826 of
this title.

(d) Manufacturers of controlled substances in schedule III, IV, or V
The Attorney General shall register an applicant to manufacture controlled substances in schedule III, IV, or V,
unless he determines that the issuance of such registration is inconsistent with the public interest. In determining
the public interest, the following factors shall be considered:
(1) maintenance of effective controls against diversion of particular controlled substances and any controlled
substance in schedule III, IV, or V compounded therefrom into other than legitimate medical, scientific, or
industrial channels;
(2) compliance with applicable State and local law;
(3) promotion of technical advances in the art of manufacturing these substances and the development of
new substances;
(4) prior conviction record of applicant under Federal or State laws relating to the manufacture, distribution,
or dispensing of such substances;
(5) past experience in the manufacture, distribution, and dispensing of controlled substances, and the
existence in the establishment of effective controls against diversion; and
(6) such other factors as may be relevant to and consistent with the public health and safety.

(e) Distributors of controlled substances in schedule III, IV, or V

The Attorney General shall register an applicant to distribute controlled substances in schedule III, IV, or V,
Copr. '5 West 2003 No Claim to Orig. U.S. Govt. Works
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unless he determines that the issuance of such registration is inconsistent with the public interest. In determiiung
the public interest, the following factors shall be considered:
(1) maintenance of effective controls against diversion of particular controlled substances into other than
legitimate medical, scientific, and industrial channels;
(2) compliance with applicable State and local law;
(3) prior conviction record of applicant under Federal or State laws relating to the manufacture, distribution,
or dispensing of such substances;
(4) past experience m the distribution of controlled substances; and
(5) such other factors as may be relevant to and consistent with the public health and safety.

(f) Research by practitioners; pharmacies; research applications; construction of Article 7 of the Convention on
Psychotropic Substances

The Attorney General shall register practitioners (including pharmacies, as distinguished from pharmacists) to
dispense, or conduct research with, controlled substances in schedule II, III, IV, or V, if the applicant is authorized
to dispense, or conduct research with respect to, controlled substances under the laws of the State in which he
practices. The Attorney General may deny an application for such registration if he determines that the issuance of
such registration would be inconsistent with the public interest. In determining the public interest, the following
factors shall be considered:
(1) The recommendation of the appropriate State licensing board or professional disciplinary authority.
(2) The applicant's experience in dispensing, or conducting research with respect to controlled substances.
(3) The applicant's conviction record under Federal or State laws relatmg to the manufacture, distribution, or
dispensing of controlled substances.
(4) Compliance with applicable State, Federal, or local laws relating to controlled substances.
(5) Such other conduct which may threaten the public health and safety.

Separate registration under this part for practitioners engaging in research with controlled substances m schedule
II, III, IV, or V, who are already registered under this part in another capacity, shall not be required. Registration
applications by practitioners wishing to conduct research with controlled substances in schedule I shall be referred
to the Secretary, who shall determine the qualifications and competency of each practitioner requesting
registration, as well as the merits of the research protocol. The Secretary, m determining the merits of each
research protocol, shall consult with the Attorney General as to effective procedures to adequately safeguard
against diversion of such controlled substances from legitimate medical or scientific use. Registration for the
purpose of bona fide research with controlled substances in schedule I by a practitioner deemed qualified by the
Secretary may be denied by the Attorney General only on a ground specified in section 824(a) of this title. Article
7 of the Convention on Psychotropic Substances shall not be construed to prohibit, or impose additional
restrictions upon, research involving drugs or other substances scheduled under the convention which is conducted
in conformity with this subsection and other applicable provisions of this subchapter.
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(g) Practitioners dispensmg narcotic drugs for narcotic treatment, annual registration, separate registration,
qualifications, waiver

(1) Except as provided in paragraph (2), practitioners who dispense narcotic drugs to individuals for
maintenance treatment or detoxification treatment shall obtain annually a separate registration for that purpose
The Attorney General shall register an applicant to dispense narcotic drugs to individuals for maintenance
treatment or detoxification treatment (or both)
(A) if the applicant is a practitioner who is determined by the Secretary to be qualified (under standards
established by the Secretary) to engage in the treatment with respect to which registration is sought,
(B) if the Attorney General determines that the applicant will comply with standards established by the
Attorney General respecting (I) security of stocks of narcotic drugs for such treatment, and (n) the maintenance
of records (m accordance with section 827 of this title) on such drugs, and
(C) if the Secretary determines that the applicant will comply with standards established by the Secretary
(after consultation with the Attorney General) respecting the quantities of narcotic drugs which may be provided
tor unsupervised use by individuals in such treatment
(2)(A) Subject to subparagraphs (D) and (J), the requirements of paragraph (1) are waived m the case of the
dispensing (including the prescribing), by a practitioner, of narcotic drugs m schedule HI, IV, or V or combinations
of such drugs if the practitioner meets the conditions specified m subparagraph (B) and the narcotic drugs or
combinations of such drugs meet the conditions specified in subparagraph (C)
(B) For purposes of subparagraph (A), the conditions specified in this subparagraph with respect to a practitioner
are that, before the initial dispensmg of narcotic drugs in schedule III, IV, or V or combinations of such drugs to
patients for mamtenance or detoxification treatment, the practitioner submit to the Secretary a notification of the
intent of the practitioner to begin dispensing the drugs or combinations for such purpose, and that the notification
contain the following certifications by the practitioner
(i) The practitioner is a qualifying physician (as defined m subparagraph (G))
(ii) With respect to patients to whom the practitioner will provide such drugs or combinations of drugs, the
practitioner has the capacity to refer the patients for appropriate counseling and other appropriate ancillary
services
(iii) In any case m which the practitioner is not m a group practice, the total number of such patients of the
practitioner at any one time will not exceed the applicable number For purposes of this clause, the applicable
number is 30, except that the Secretary may by regulation change such total number
(IV) In any case in which the practitioner is in a group practice, the total number of such patients of the
group practice at any one tune will not exceed the applicable number For purposes oi this clause, the applicable
number is 30, except that the Secretary may by regulation change such total number and the Secretarv for such
purposes may by regulation establish different categories on the basis of the number of practitioners m a group
practice and establish for the various categories different numerical limitations on the number of such patients
that the group practice may have
(C) For purposes of subparagraph (A), the conditions specified m this subparagraph with respect to narcotic
drugs m schedule III, IV, or V or combinations ot such drugs are as follows
(I) The drugs or combinations of drugs have under the Federal Food, Drug, and Cosmetic Act [21 U S C A
§ 301 et seq ] or section 262 of Title 42, been approved for use in maintenance or detoxification treatment
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(ii) The drugs or combmations of drugs have not been the subject of an adverse determination For
purposes of this clause, an adverse determination is a determination published m the Federal Register and made
by the Secretary, after consultation with the Attorney General, that the use of the drugs or combinations of drugs
for mamtenance or detoxification treatment requires additional standards respecting the qualifications of
practitioners to provide such treatment, or requires standards respecting the quantities of the drugs that may be
provided for unsupervised use
(D)(i) A waiver under subparagraph (A) with respect to a practitioner is not in effect unless (in addition to
conditions under subparagraphs (B) and (C)) the following conditions are met:
(I) The notification under subparagraph (B) is in writing and states the name of the practitioner.
(II) The notification identifies the registration issued for the practitioner pursuant to subsection (f) of this
section.
(III) If the practitioner is a member of a group practice, the notification states the names of the other
practitioners in the practice and identifies the registrations issued for the other practitioners pursuant to
subsection (f) of this section.
(ii) Upon receiving a notification under subparagraph (B), the Attorney General shall assign the practitioner
involved an identification number under this paragraph for inclusion with the registration issued for the practitioner
pursuant to subsection (f) of this section. The identification number so assigned shall be appropriate to preserve
the confidentiality of patients for whom the practitioner has dispensed narcotic drugs under a waiver under
subparagraph (A).
(iii) Not later than 45 days after the date on which the Secretary receives a notification under subparagraph (B),
the Secretary shall make a determination of whether the practitioner involved meets all requirements for a waiver
under subparagraph (B). If the Secretary fails to make such determination by the end of the such 45-day period,
the Attorney General shall assign the physician an identification number described in clause (n) at the end of such
period.
(E)(i) If a practitioner is not registered under paragraph (1) and, m violation of the conditions specified m
subparagraphs (B) through (D), dispenses narcotic drugs in schedule EI, IV, or V or combmations of such drugs
for mamtenance treatment or detoxification treatment, the Attorney General may, for purposes of section 824(a)(4)
of this title, consider the practitioner to have committed an act that renders the registration of the practitioner
pursuant to subsection (f) of this section to be inconsistent with the public interest.
(ii)(I) Upon the expiration of 45 days from the date on which the Secretary receives a notification under
subparagraph (B), a practitioner who m good faith submits a notification under subparagraph (B) and reasonably
believes that the conditions specified m subparagraphs (B) through (D) have been met shall, m dispensmg narcotic
drugs m schedule III, IV, or V or combmations of such drugs for mamtenance treatment or detoxification
treatment, be considered to have a waiver under subparagraph (A) until notified otherwise by the Secretary, except
that such a practitioner may commence to prescnbe or dispense such narcotic drugs for such purposes prior to the
expiration of such 45-day period if it facilitates the treatment of an individual patient and both the Secretary and
the Attorney General are notified by the practitioner of the mtent to commence prescnbmg or dispensmg such
narcotic drugs.
(II) For purposes of subclause (I), the publication m the Federal Register of an adverse determination by the
Secretary pursuant to subparagraph (C)(n) shall (with respect to the narcotic drug or combination involved) be
considered to be a notification provided by the Secretary to practitioners, effective upon the expiration of the
30-day period beginning on the date on which the adverse determination is so published.
(F)(i) With respect to the dispensing of narcotic drugs m schedule III, IV, or V or combmations of such drugs to
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patients for maintenance or detoxification treatment, a practitioner may, m his or her discretion, dispense such
drugs or combmations for such treatment under a registration under paragraph (1) or a waiver under subparagraph
(A) (subject to meetmg the applicable conditions)
(ii) This paragraph may not be construed as havmg any legal effect on the conditions for obtaining a registration
under paragraph (1), including with respect to the number of patients who may be served under such a registration
(G) For purposes of this paragraph
(i) The term "group practice" has the meaning given such term in section 1395nn(h)(4) of Title 42
(ii) The term "qualifying physician" means a physician who is licensed under State law and who meets one
or more of the following conditions
(I) The physician holds a subspecialty board certification in addiction psychiatry from the American
Board of Medical Specialties
(II) The physician holds an addiction certification from the American Society of Addiction Medicine
(HI) The physician holds a subspecialty board certification m addiction medicme from the American
Osteopathic Association
(IV) The physician has, with respect to the treatment and management of opiate- dependent patients,
completed not less than eight hours of training (through classroom situations, seminars at professional society
meetings, electronic communications, or otherwise) that is provided by the American Society of Addiction
Medicme, the American Academy of Addiction Psychiatry, die American Medical Association, the American
Osteopathic Association, the American Psychiatric Association, or any other organization that the Secretary
determines is appropriate for purposes of this subclause
(V) The physician has participated as an investigator in one or more cluneal trials leading to the
approval of a narcotic drug in schedule HI, IV, or V for maintenance or detoxification treatment, as
demonstrated by a statement submitted to the Secretary by the sponsor of such approved drug.
(VI) The physician has such other training or experience as the State medical licensing board (of the
State m which the physician will provide maintenance or detoxification treatment) considers to demonstrate
the ability of the physician to treat and manage opiate-dependent patients
(VH) The physician has such other training or experience as the Secretary considers to demonstrate the
ability of the physician to treat and manage opiate-dependent patients Any criteria of the Secretary under this
subclause shall be established by regulation Any such criteria are effective only for 3 years after the date on
which the criteria are promulgated, but may be extended for such additional discrete 3-year periods as the
Secretary considers appropriate for purposes of this subclause Such an extension of criteria may only be
effectuated through a statement published m the Federal Register by the Secretary during the 30-day period
preceding the end of the 3-year period involved
(H)(i) In consultation with the Administrator of the Drug Enforcement Administration, the Administrator of the
Substance Abuse and Mental Health Services Administration, the Director of the National Institute on Drug Abuse,
and the Commissioner of Food and Drugs, the Secretary shall issue regulations (through notice and comment
rulemaking) or issue praence guidelines to address the following
(I) Approval of additional credentialing bodies and the responsibilities of additional credentialmg bodies
(II) Additional exemptions from the requirements of this paragraph and any regulations under this paragraph
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Nothing in such regulations or practice guidelines may authorize any Federal official or employee to exercise
supervision or control over the practice of medicine or the manner in which medical services are provided
(ii) Not later than 120 days after October 17, 2000, the Secretary shall issue a treatment improvement protocol
containing best practice guidelines for the treatment and maintenance of opiate-dependent patients The Secretary
shall develop the protocol in consultation with the Director of the National Institute on Drug Abuse, the
Administrator of the Drug Enforcement Administration, the Commissioner of Food and Drugs, the Administrator
of the Substance Abuse and Mental Health Services Administration and other substance abuse disorder
professionals The protocol shall be guided by science
(I) During the 3-year period beginning on the date of approval by the Food and Drug Administration of a drug m
schedule III, IV, or V, a State may not preclude a practitioner from dispensing or prescribing such drug, or
combination of such drugs, to patients for maintenance or detoxification treatment m accordance with this
paragraph unless, before the expiration of that 3-year period, the State enacts a law prohibiting a practitioner from
dispensing such drugs or combinations of drug [FN1]
(J)(i) This paragraph takes effect on the date referred to in subparagraph (I), and remams m effect thereafter
except as provided m clause (in) (relating to a decision by the Secretary or the Attorney General that this paragraph
should not remain m effect)
(ii) For purposes relating to clause (m), the Secretary and the Attorney General may, during the 3-year period
beginning on October 17, 2000, make determinations in accordance with the following
(I) The Secretary may make a determination of whether treatments provided under waivers under
subparagraph (A) have been effective forms of maintenance treatment and detoxification treatment in clinical
settings, may make a determination of whether such waivers have significantly increased (relative to the
beginning of such period) the availability of maintenance treatment and detoxification treatment; and may make
a determination of whether such waivers have adverse consequences for the public health.
(II) The Attorney General may make a determination of the extent to which there have been violations of the
numerical limitations established under subparagraph (B) for the number of individuals to whom a practitioner
may provide treatment, may make a determination of whether waivers under subparagraph (A) have mcreased
(relative to the beginning of such period) the extent to which narcotic drugs m schedule III, IV, or V or
combinations of such drugs are being dispensed or possessed in violation of this chapter, and may make a
determination of whether such waivers have adverse consequences for the public health.
(iii) If, before the expiration of the period specified in clause (n), the Secretary or the Attorney General publishes
in the Federal Register a decision, made on the basis of determinations under such clause, that this paragraph
should not remam m effect, this paragraph ceases to be m effect 60 days after the date on which the decision is so
published. The Secretary shall in making any such decision consult with the Attorney General, and shall in
publishing the decision m the Federal Register include any comments received from the Attorney General for
inclusion m the publication. The Attorney General shall in making any such decision consult with the Secretary,
and shall m publishing the decision in the Federal Register include any comments received from the Secretary for
inclusion in the publication.

(h) Applicants for distnbution of list I chemicals
The Attorney General shall register an applicant to distribute a list I chemical unless the Attorney General
determines that registration of the applicant is inconsistent with the public interest. Registration under this
subsection shall not be required for the distnbution of a drug product that is exempted under section
802(39)(A)(iv) of this title In determining the public interest tor the purposes of this subsection, the Attorney
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General shall consider—
(1) maintenance by the applicant of effective controls against diversion of listed chemicals into other than
legitimate channels;
(2) compliance by the applicant with applicable Federal, State, and local law;
(3) any prior conviction record of the applicant under Federal or State laws relating to controlled substances
or to chemicals controlled under Federal or State law;
(4) any past experience of the applicant in the manufacture and distribution of chemicals; and
(5) such other factors as are relevant to and consistent with the public health and safety.

CREDIT(S)
1999 Main Volume

(Pub.L. 91-513, Title II, § 303, Oct 27, 1970, 84 Stat. 1253; Pub.L. 93-281, § 3, May 14, 1974, 88 Stat. 124;
Pub.L. 95-633, Title I, § 109, Nov. 10, 1978, 92 Stat. 3773; Pub.L. 98-473, Title II, § 511, Oct. 12, 1984, 98 Stat.
2073; Pub.L. 103-200, § 3(c), Dec. 17, 1993, 107 Stat. 2336.)
2002 Electronic Update
(As amended Pub.L. 106-310, Div. B, Title XXXV, § 3502(a), Oct. 17, 2000, 114 Stat. 1222; Pub.L. 107-273,
Div. B, Title II, § 2501, Nov. 2, 2002, 116 Stat 1803.)

[FN1] So in original. Probably should be "drugs".

<General Materials (GM) - References, Annotations, or Tables>

HISTORICAL AND STATUTORY NOTES
Revision Notes and Legislative Reports
1970 Acts. House Report No. 91-1444 and Conference Report No. 91-1603, see 1970 U.S. Code Cong, and
Adm. News, p. 4566.
1974 Acts. House Report No. 93-884, see 1974 U.S. Code Cong, and Adm. News, p. 3029,

1978 Acts. House Report No. 95-1193, see 1978 U.S. Code Cong, and Adm. News, p. 9496.
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1984 Acts. House Report No. 98-1030 and House Conference Report No. 98- 1159, see 1984 U.S. Code Cong,
and Adm. News, p. 3182.

1993 Acts. House Report No. 103-379, see 1993 U.S. Code Cong, and Adm. News, p. 2983.

2002 Acts. House Conference Report No. 107-685 and Statement by President, see 2002 U.S. Code Cong, and
Adm. News, p. 1120.

References in Text

Schedules I, II, III, IV, and V, referred to in text, are set out in § 812(c) of this title.

The Federal Food, Drug, and Cosmetic Act, referred to subsec. (g)(2)(C)(i), is Act June 25, 1938, c. 675, 52
Stat 1040, as amended, which is classified principally to chapter 9 of this title (21 U.S.C.A. § 301 et seq.).

This chapter, referred to subsec. (g)(2)(J)(2)(ii)(II), was in the original "this Act", meaning the Controlled
Substances Act, Title II of Pub.L. 91- 513, Oct. 27, 1970, 84 Stat. 1242, as amended, which enacted this chapter.
For complete classification of this Act to the Code, see Short Title note set out under section 801 of this title and
Tables.

Amendments
2002 Amendments. Subsec. (g)(2)(I). Pub.L. 107-273, § 2501(1), substituted "on the date of approval by the
Food and Drug Administration of a drug in schedule III, IV, or V, a State may not preclude a practitioner from
dispensing or prescribing such drug, or combination of such drugs," for "on October 17, 2000, a State may not
preclude a practitioner from dispensing or prescribing drugs in schedule III, IV, or V, or combinations of such
drugs,".

Subsec. (g)(2)(J)(i). Pub.L. 107-273, § 2501(2), substituted "the date referred to in subparagraph (I)," for
"October 17, 2000,".
2000 Amendments. Subsec. (g). Pub.L. 106-310, § 3502(a), rewrote subsec. (g), which formerly Tead:
"(g) Practitioners dispensing narcotic drugs for narcotic treatment; annual registration; separate
registration; qualifications
"Practitioners who dispense narcotic drugs to individuals for maintenance treatment or detoxification treatment
shall obtain annually a separate registration for that purpose. The Attorney General shall register an applicant to
dispense narcotic drugs to individuals for maintenance treatment or detoxification treatment (or both)
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"(1) if the applicant is a practitioner who is determined by the Secretary to be qualified (under standards
established by the Secretary) to engage in the treatment with respect to which registration is sought;
"(2) if the Attorney General determines that the applicant will comply with standards established by the
Attorney General respecting (A) security of stocks of narcotic drugs for such treatment, and (B) the maintenance
of records (in accordance with section 827 of this title) on such drugs; and
"(3) if the Secretary determines that the applicant will comply with standards established by the Secretary
(after consultation with the Attorney General) respecting the quantities of narcotic drugs which may be provided
for unsupervised use by individuals in such treatment".

1993 Amendments. Subsec. (h). Pub.L. 103-200, § 3(c), added subsec. (h).

1984 Amendments. Subsec. (f). Pub.L. 98-473, substituted provisions relating to registration authority of
Attorney General respecting dispensation or conduct of research with controlled substances and separate authority
of Secretary respecting registration, for provisions relating to general registration requirements respecting
dispensation or conduct of research with controlled or nonnarcotic controlled substances.

1978 Amendments. Subsec. (f). Pub.L. 95-633 added provision relating to the construction of the Convention on
Psychotropic Substances.

1974 Amendments. Subsec. (g). Pub.L. 93-281 added subsec. (g).
Effective and Applicability Provisions

1993 Acts. Amendment to this section by Pub.L. 103-200, to take effect on the date that is 120 days after the
date of enactment of Pub.L. 103-200, which was approved Dec. 17, 1993, see section 11 of Pub.L. 103-200, set out
as a note under section 802 of this title.

1978 Acts. Amendment by Pub.L. 95-633 effective on the date the Convention on Psychotropic Substances
enters into force in the United States [July 15, 1980], see § 112 of Pub.L. 95-633, set out as a note under § 801a of
this title.
Section effective the first day of the seventh calendar month that begins after the day immediately preceding Oct.
27, 1970, see § 704(a) of Pub.L. 91-513, set out as a note under § 801 of this title.

Provisional Registration

For provisional registration of persons engaged in manufacturing, distributing, or dispensing of controlled
substances on the day before the effective date of § 822 of this title who are registered on such date under § 360 of
this title or former § 4722 of Title 26, see § 703 of Pub.L. 91-513, set out as a note under § 822 of this title.
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Administrative Law

Confidential patient records, drug abuse, see 42 CFR § 2.1 et seq.
Controlled drugs, warnings, see 21 CFR § 290.5 et seq.
Debarment and suspension, drug-free workplace, grants, see 21 CFR § 1404.100 et seq.
Mandatory declassification review program, see 21 CFR § 1402.1 et seq.
Registration requirements, see 21 CFR § 1301.01 et seq.
Treatment of narcotic addicts, see 21 CFR § 291.501 et seq.
Uniform administrative requirements, grants and cooperative agreements, see 21 CFR § 1403.1 et seq.

American Digest System

Drugs and Narcotics €=512.
Key Number System Topic No. 138.
Encyclopedias
Drugs and Narcotics, see CJ.S. §§ 31 to 38, 40, 41, 128.

Drugs and Controlled Substances, 25 Am Jur 2d §§ 60, 62, 66, 87.

Forms

Food, Drugs, and Cosmetics (1993), 9 Fed Proc Forms L Ed § 31:442.

Texts and Treatises
Food, Dmgs, and Cosmetics, 13 Fed Proc L Ed §§ 35:561, 35:563 to 564, 35:572, 35:578, 35:584, 25:586
to 587, 35:608.

NOTES OF DECISIONS
Due process 2
Public health and safety 1
Copr. © West 2003 No Claim to Ong. U.S. Govt. Works

84
h t t r W / n r i n t w / ^ t l a w r n m / H p l i v p r v h t T n ] ? H p c t = f l t n A H f l t n i H = A 0 0 ^ 5 8 0 0 0 0 0 0 9 0 7 ^ 0 0 0 1 J.^OO?RP

1 /I 5/7003

-.
,* a „ M
21 U.S.C.A. § 823

Page 12

Regulations 3
Standing 4
1. Public health and safety

If the Drug Enforcement Administration finds that a substantial increase in the availability of illicit drugs will
result from domestic production of bracteatum, it could then determine that registration of applicants to grow
bracteatum would not be consistent with the public interest, and deny registration pursuant to subsection (a)(6) of
this section. 1977 (Counsel- Inf.Op.) 1 Op.O.L.C. 93.

2. Due process

Drug Enforcement Administration's (DEA) denial of pharmacy owner's application for employment waiver for
pharmacist previously convicted of controlled substance-related felony did not deprive pharmacy owner of existing
employment relationship with the pharmacist, and therefore no process was due in. DEA's denial of the employment
waiver. Bzdzuich v. U.S. Drug Enforcement Admin., C.A.6 1996, 76 F.3d 738.

3. Regulations

Regulation prohibiting distributors of controlled substances from employing any person who has been convicted
of controlled substance-related felony is not unconstitutionally vague on grounds it does not inform distributors and
prospective employees of standard used by Drug Enforcement Administration (DEA) in evaluating applications for
waiver of such regulation; DEA document regarding such waiver requests sets forth what DEA considers relevant
to deciding waiver requests. Bzdzuich v. U.S. Drug Enforcement Admin., C.A.6 1996, 76 F.3d 738.

For purposes of determining whether district court had federal question jurisdiction over rehabilitation clinic
patients' suit arising out of revocation of their "take-home medication" privileges, neither Food and Drug
Administration (FDA) regulations nor regulations' enabling legislation created private cause of action for
enforcement of regulations' terms; purpose behind regulations centered on drug prevention and enforcement, not
on medical treatment for recovering addicts. Gushing v. Moore, N.D.N.Y.1992, 783 F.Supp. 727, affirmed in part,
remanded in part 970 F.2d 1103.

4. Standing
Desire of pharmacist previously convicted of controlled substance-related felony to be employed by pharmacy
owner was not within zone of interests protected by statute setting forth registration requirements for distributors of
controlled substances, and therefore the pharmacist had no standing to appeal from Drug Enforcement
Administration's (DEA) denial of pharmacy owner's request for employment waiver for the pharmacist. Bzdzuich
v. U.S. Drug Enforcement Admin., C.A.6 1996, 76 F.3d 738.
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TITLE 42. THE PUBLIC HEALTH AND WELFARE
CHAPTER 21-CTVIL RIGHTS
SUBCHAPTER I-GENERALL Y
Copr. © West Group 2002. No claim to Orig. U.S. Govt. Works.
Current through P.L. 107-377 (excluding P.L. 107-296, 107-314,
T07-347, 107-372) approved 12-19-02

§ 1996a. Traditional Indian religious use of peyote

(a) Congressional findings and declarations

The Congress finds and declares that—
(1) for many Indian people, the traditional ceremonial use of the peyote cactus as a religious sacrament has
for centuries been integral to a way of life, and significant in perpetuating Indian tribes and cultures;
(2) since 1965, this ceremonial use of peyote by Indians has been protected by Federal regulation;
(3) while at least 28 States have enacted laws which are similar to, or are in conformance with, the Federal
regulation which protects the ceremonial use of peyote by Indian religious practitioners, 22 States have not done
so, and this lack of uniformity has created hardship for Indian people who participate in such religious
ceremonies;
(4) the Supreme Court of the United States, in the case of Employment Division v. Smith, 494 U.S. 872
(1990), held that the First Amendment does not protect Indian practitioners who use peyote in Indian religious
ceremonies, and also raised uncertainty whether this religious practice would be protected under the compelling
State interest standard; and
(5) the lack of adequate and clear legal protection for the religious use of peyote by Indians may serve to
stigmatize and marginalize Indian tribes and cultures, and increase the risk that they will be exposed to
discriminatory treatment.
(b) Use, possession, or transportation of peyote
(1) Notwithstanding anv other provision of law, the use, possession, or transportation of pevote bv an Indian for
bona fide traditional ceremonial purposes in connection with the practice of a traditional Indian reliVifm is lawful.
and shall not be prohibited by the United States or any State. No Indian shall be penalized or discriminated against
on the basis of such use, possession or transportation, including, but not limited to, denial of otherwise applicable
benefits under public assistance programs.
(2) Tins section does not prohibit such reasonable regulation and registration bv the Drug Enforcement
Administration of those persons who cultivate, harvest, or distribute peyote as may be consistent with the purposes
of this section and section 1996 of this title.
~"
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(3) This section does not prohibit application of the provisions of section 481 111(a) of Vernon's Texas Health
and Safety Code Annotated, in effect on October 6, 1994, insofar as those provisions pertain to the cultivation,
harvest and distribution of peyote.
(4) Nothing in this section shall prohibit anv Federal department or agency, in carrying out its statutory
responsibilities and functions from promulgating regulations establishing reasonable limitations on the use "or
ingestion ot pevote prior to or during; the performance of duties by sworn law enforcement officers or personnel
directly involved in public transportation or any other safety-sensitive positions where the performance of such
duties may be adversely affected by such use or mgesnon Sucfi regulations shall be adopted only after
consultation with representatives of traditional Indian religions for which the sacramental use of peyote is integral
to their practice Any regulation promulgated pursuant to this section shall be subject to the balancing test set forth
in section 3 of the Religious Freedom Restoration Act (Public Law 103-141, 42 U S C 2000bb-l)
(5) This section shall not be construed as requiring prison authorities to permit, nor shall it be construed to
prohibit prison authorities from perrmttmg, access to peyote by Indians while incarcerated within Federal or State
prison facilities
(6) Subject to the provisions of the Religious Freedom Restoration Act (Public Law 103-141, 42 U S C
2000bb-l) [42 U S C A § 2000bb et seq ], this section shall not be construed to prohibit States from enacting or
enforcing reasonable traffic safety laws or regulations
(7) Subject to the provisions of the Religious Freedom Restoration Act (Public Law 103-141, 42 U S C
2000bb-l) [42 U S C A § 2000bb et seq], this section does not prohibit the Secretary of Defense from
promulgatmg regulations establishing reasonable limitations on the use, possession, transportation, or distribution
of peyote to promote military readiness, safety, or compliance with international law or laws of other countries
Such regulations shall be adopted only after consultation with representatives of traditional Indian religions for
which the sacramental use of peyote is integral to their practice

(c) Definitions

For purposes of this section—

(2)^j^Jenr^Indian^
band, nation, pueblo, or other organized group or community of
IndianslmffliH^flfl'^HHSWIaiive village (as defined in, or established pursuant to, the Alaska Native Claims
Settlement Act (43 U S C 1601 et seq )), 1 " * W ^ H ^ f l M ^ p l i l l ^ ^
ptoniHHvpiliPM
(3) the term "Indian religion" means any religion—
(A) which is practiced by Indians, and
(B) the origin and interpretation of which is from within a traditional Indian culture or communitv, and
(4) the term 'State' means any State of the United States, and any political subdivision thereof

(d) Protection ol rights of Indians and Indian tribes
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Nothing in this section shall be construed as abrogating, diminishing, or otherwise affecting—
(1) the inherent rights of any Indian tribe;
(2) the rights, express or implicit, of any Indian tribe which exist under treaties, Executive orders, and laws
of the United States;
(3) the inherent right of Indians to practice their religions; and
(4) the right of Indians to practice their religions under any Federal or State law.

CREDIT(S)
1994 Main Volume

(PubX. 95-341, § 3, as added Pub.L. 103-344, § 2, Oct. 6, 1994, 108 Stat. 3125.)
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HISTORICAL AND STATUTORY NOTES
References in Text

The Religious Freedom Restoration Act, referred to in subsec. (b)(4), (6), (7), probably means the Religious
Freedom Restoration Act of 1993, Pub.L. 103- 141, Nov. 16, 1993, 107 Stat. 1488, as amended, which is classified
principally to chapter 2 IB (section 2000bb et seq.) of this title. For complete classification of this Act to the Code,
see Short Title note set out under section 2000bb of this title and Tables.

The Alaska Native Claims Settlement Act, referred to in subsec. (c)(2), is Pub.L. 92-203, Dec. 18, 1971, 85
Stat. 688, as amended, which is classified generally to chapter 33 (section 1601 et seq.) of this title. For complete
classification of this Act to the Code, see Short Title note set out under section 1601 of this title and Tables.
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25 Am. Jur. 2d, Drugs and Controlled Substances §§ 23, 172.
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See WESTLAW guide following the Explanation pages of this volume.

§ 802.

Definitions

As used in this subchapter:
(1) The term "addict'1 means any individual who habitually
uses any narcotic drug so as to endanger the public morals>
health, safety, or welfare, or who is so far addicted to the use of
narcotic drugs as to have lost the power of self-control with
reference to his addiction.
(2) The term "administer" refers to the direct application of a
controlled substance to the body of a patient or research subject
by:
(A) a practitioner (or, in his presence, by his authorized
agent), or
(B) the patient or research subject at the direction and in
the presence of the practitioner,
whether such application be by injection, inhalation, ingestion,
or any other means.
(3) The term "agent" means an authorized person who acts on
behalf of or at the direction of a manufacturer, distributor, or
dispenser; except that such term does not include a common or
contract carrier, public warehouseman, or employee of the carrier or warehouseman, when acting in the usual and lawful course
of the carrier's or warehouseman's business.
(4) The term "Drug Enforcement Administration" means the
Drug Enforcement Administration in the Department of Justice.
(5) The term "control" means to add a drug or other substance, or immediate precursor, to a schedule under part B of
this subchapter, whether by transfer from another schedule or
otherwise.
J
(6) The term "controlled substance" means a drug or other
substance, or immediate precursor, included in schedule I, II,
J III, IV, or V of part B of this subchapter. The term does not
l include distilled spirits, wine, malt beverages, or tobacco, as
561
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(12) The term "drug" has die meaning given that term by
section 321(g)(1) of this title.
(13) The term "felony" means any Federal or State offense
classified by applicable Federal or State law as a felony.
(14) The term "isomer" means the optical isomer, except as
used in schedule 1(c) and schedule 11(a)(4). As used in schedule
1(c), the term "isomer" means any optical, positional, or geometric isomer. As used in schedule 11(a)(4), the term "isomer"
means any optical or geometric isomer.
I (15) The term "manufacture" means the production, prepara( tion, propagation, compounding, or processing of a drug or
| other substance, either directly or indirectly or by extraction
from substances of natural origin, or independently by means of
chemical synthesis or by a combination of extraction and chemical synthesis, and includes any packaging or repackaging of such
substance or labeling or relabeling of its container, except that
such term does not include the preparation, compounding, packaging, or labeling of a drug or other substance in conformity
I with applicable State or local law by a practitioner as an inciI dent to his administration or dispensing of such drug or substance in the course of his professional practice. The term
I "manufacturer" means a person who manufactures a drug or
/ other substance.
(16) The term "marihuana" means all parts of the plant Cannabis sativa L., whether growing or not; the seeds thereof; the
resin extracted from any part of such plant; and every compound, manufacture, salt, derivative, mixture, or preparation of
such plant, its seeds or resin. Such term does not include the
mature stalks of such plant, fiber produced from such stalks, oil
or cake made from the seeds of such plant, any other compound,
manufacture, salt, derivative, mixture, or preparation of such
mature stalks (except the resin extracted therefrom), fiber, oil, or
cake, or the sterilized seed of such plant which is incapable of
germination.
(17) The term "narcotic drug" means any of the following
whether produced directly or indirectly by extraction from substances of vegetable origin, or independently by means of chemical synthesis, or by a combination of extraction and chemical
synthesis:
(A) Opium, opiates, derivatives of opium and opiates, including their isomers, esters, ethers, salts, and salts of isomers, esters, and ethers, whenever the existence of such
isomers, esters, ethers, and salts is possible within the specif563
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Health and Human Services was still free
to make comments and encouraged to do
so m 30-day waiting period. U.S. v.
Pees, D.Colo.i986, 645 F.Supp. 697.

Schedules of controlled substances

(a) Establishment
There are established five schedules of controlled substances, to be
known as schedules I, II, III, IV, and V. Such schedules shall
initially consist of the substances listed in this section. The schedules
established by this section shall be updated and republished on a
semiannual basis during the two-year period beginning one year after
October 27, 1970 and shall be updated and republished on an annual
basis thereafter.
(b) Placement on schedules; findings required
Except where control is required by United States obligations
under an international treaty, convention, or protocol, in effect on
October 27, 1970, and except in the case of an immediate precursor,
a drug or other substance may not be placed in *any schedule unless
the findings required for such schedule are made with respect to
such drug or other substance. The findings required for each of the
schedules are as follows:
(1) Schedule L—
(A) The drug or other substance has a high potential for
abuse.
(B) The drug or other substance has no currently accepted
medical use in treatment in the United States.
(C) There is a lack of accepted safety for use of the drug or
other substance under medical supervision.
(2) Schedule II.—
(A) The drug or other substance has a high potential for
abuse.
(B) The drug or other substance has a currently accepted
medical use in treatment in the United States or a currently
accepted medical use with severe restrictions.
(C) Abuse of the drug or other substances may lead to severe
psychological or physical dependence.
(3) Schedule III.—
(A) The drug or other substance has a potential for abuse less
than the drugs or other substances in schedules I and II.
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(9) Betamethadol.
(10) Betaprodine.
(11) Clomtazene.
(12) Dextromoramide.
(13) Dextrorphan.
(14) Diampromide.
(15) Diethylthiambutene.
(16) DimenoxadoL
(17) Dimepheptanol.
(18) Dimethylthiambutene.
(19) Dioxaphetyl butyrate.
(20) Dipipanone.
(21) Ethyhnethylthiambutene.
(22) Etonitazene.
(23) Etoxeridine,
(24) Furethidine.
(25) Hydroxypethidine.
(26) Ketobemidone.
(27) Levomoramide.
(28) Levophenacylmorphan.
(29) Morpheridine.
(30) Noracymethadol.
(31) Norlevorphanol.
(32) Normethadone.
(33) Norpipanone.
(34) Phenadoxone.
(35) Phenampromide.
(36) Phenomorphan.
(37) Phenoperidine.
(38) Piritramide.
(39) Proheptazine.
(40) Propend'me.
(41) Racemoramide.
(42) Trimeperidine.
(b) Unless specifically excepted* or unless listed in another schedule, any of the following opium denvatives, tlieir salts, isomers, and
salts of isomers whenever the existence of siich salts, isomers, and
salts of isomers is possible within the specific: chemical designation:
(1) Acetorphine.
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N-methyl-3-piperidyl benzilate.
Psilocybm.
Psilocyn.
Tetrahydrocannabinols.
Schedule II

(a) Unless specifically excepted or unless listed in another schedule, any of the following substances whether produced directly or
indirectly by extraction from substances of vegetable origin, or independently by means of chemical synthesis, or by a combination of
extraction and chemical synthesis:
(1) Opium and opiate, and any salt, compound, derivative, or
preparation of opium or opiate.
(2) Any salt, compound, derivative, or preparation thereof
which is chemically equivalent or identical with any of the
substances referred to in clause (1), except that these substances
shall not include the isoquinoline alkaloids of opium.
(3) Opium poppy and poppy straw.
(4) Coca leaves except coca leaves and extracts of coca leaves
from which cocaine, ecgonine, and derivatives of ecgonine or
their salts have been removed; cocaine, its salts, optical and
geometric isomers, and salts of isomers; ecgonine, its derivatives, their salts, isomers, and salts of isomers; or any compound, mixture, or preparation which contains any quantity of
any of the substances referred to in this paragraph.
(b) Unless specifically excepted or unless listed in another schedule, any of the following opiates, including their isomers, esters,
ethers, salts, and salts of isomers, esters and ethers, whenever the
existence of such isomers, esters, ethers, and salts is possible within
the specific chemical designation:
(1) Alphaprodine.
(2) Anileridine.
(3) Bezitramide.
(4) Dihydrocodeine.
(5) Diphenoxylate.
(6) Fentanyl.
(7) Isomethadone.
(8) Levomethorphan.
(9) Levorphanol.
(10) Metazocine.
(11) Methadone.
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(IV) any compound, mixture, or preparation which
contains any quantity of any of the substances referred
to in subclauses (I) through (III);
(iii) 50 grams or more of a mixture or substance described in clause (ii) which contains cocaine base;
(iv) 100 grams or more of phencyclidine (PCP) or 1 kilogram or more of a mixture or substance containing a detectable amount of phencyclidine (PCP);
(v) 10 grams or more of a mixture or substance containing a detectable amount of lysergic acid diethylamide (LSD);
(vi) 400 grams or more of a mixture or substance containing a detectable amount of N-phenyl-N-[i-(2-phenylethyl)-4-piperidinyl] propanamide or 100 grams or more of a
mixture or substance containing a detectable amount of any
analogue of N-phenyl-N-[l-(2-phenylethyl)-4-piperidinyl]
propanamide;
(vii) 1000 kilograms or more of a mixture or substance
containing a detectable amount of marijuana, or 1,000 or
more marijuana plants regardless of weight; or
(viii) 50 grams or more of methamphetamine, its salts,
isomers, and salts of its isomers or 500 grams or more of a
mixture or substance containing a detectable amount of
methamphetamine, its salts, isomers, or salts of its isomers;
such person shall be sentenced to a term of imprisonment which
may not be less than 10 years or more than life and if death or
•serious bodily injury results from the use of such substance shall
be not less than 20 years or more than life, a fine not to exceed
the greater of that authorized in accordance with the provisions
of Title 18, or $4,000,000 if the defendant is an individual or
$10,000,000 if the defendant is other than an individual, or both.
If any person commits such a violation after a prior conviction
for a felony drug offense has 'become final, such person shall be
sentenced to a term of imprisonment which may not be less than
20 years and not more than life imprisonment and if death or
serious bodily injury results from the use of such substance shall
be-sentenced to life imprisonment, a fine not to exceed the
greater of twice that authorized in accordance with the provisions of Title 18, or $8,000,000 if the defendant is an individual
or $20,000,000 if the defendant is other than an individual, or
both. If any person commits a violation of this subparagraph or
of section 849, 859, 860, or 861 of this title after two or more
prior convictions for a felony drug offense have become final,
such person shall be sentenced to a mandatory term of life
imprisonment without release and fined in accordance with the
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(viii) 5 grams or more of methamphetamine, its salts,
isomers, and salts of its isomers or 50 grams or more of a
mixture or substance containing a detectable amount of
methamphetamine, its salts, isomers, or salts of its isomers;
such person shall be sentenced to a term of imprisonment which
may not be less than 5 years and not more than 40 years and if
death or serious bodily injury results from the use of such
substance shall be not less than 20 years or more than life, a fine
not to exceed the greater of that authorized in accordance with
the provisions of Title 18, or $2,000,000 if the defendant is an
individual or $5,000,000 if the defendant is other than an individual, or both. If any person commits such a violation after a
prior conviction for a felony drug offense has become final, such
person shall be sentenced to a term of imprisonment which may
not be less than 10 years and not more than life imprisonment
and if death or serious bodily injury results from the use of such
substance shall be sentenced to life imprisonment, a fine not to
exceed the greater of twice that authorized in accordance with
the provisions of Title 18, or $4,000,000 if the defendant is an
individual or $10,000,000 if the defendant is other than an
individual, or both. Any sentence imposed under this subparagraph shall, in the absence of such a prior conviction, include a
term of supervised release of at least 4 years in addition to such
term of imprisonment and shall, if there was such a prior
conviction, include a term of supervised release of at least 8
years in addition to such term of imprisonment. Notwithstanding any other provision of law, the court shall not place on
probation or suspend the sentence of any person sentenced
under this subparagraph. No person sentenced under this subparagraph shall be eligible for parole during the term of imprisonment imposed therein.
(C) In the case of a controlled substance in schedule I or II, or
1 gram ol ilunitrazepam, except as provided in subparagraphs
(A), (B), and (D), such person shall be sentenced to a term of
imprisonment of not more tftan ZO years and if death or serious
bodily injury results from the use or such substance shall be
sentenced to a term of imprisonment of not less than twenty
years or more than life, a fine not to exceed the greater of that
authorized in accordance with the provisions of Title 18, or
$1,UUU,UUU if the defendant is an individual or S5.0Q0.000 if the
defendant is other than an individual, or both. If any person
commits such a violation after a prior conviction for a felony
drug offense has become final, such person shall be sentenced to
a term of imprisonment of not more than 30 years and if death
or serious bodily injury results from the use of such substance
9
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§ 823. Registration requirements

(a) Manufacturers of controlled substances in schedule I or II

The Attorney General shall register an applicant to manufacture controlled substances in schedule I or II if he
determines that such registration is consistent with the pubhc interest and with United States obligations under
international treaties, conventions, or protocols in effect on May 1, 1971. In determining the pubhc interest, the
following factors shall be considered:
(1) maintenance of effective controls against diversion of particular controlled substances and any controlled
substance in schedule I or II compounded therefrom into other than legitimate medical, scientific, research, or
industrial channels, by limiting the importation and bulk: manufacture of such controlled substances to a number
of establishments which can produce an adequate and uninterrupted supply of these substances under adequately
competitive conditions for legitimate medical, scientific, research, and industrial purposes;
(2) compliance with applicable State and local law;
(3) promotion of technical advances in the art of manufacturing these substances and the development of
new substances;
(4) prior conviction record of applicant under Federal and State laws relating to the manufacture,
distribution, or dispensing of such substances;
(5) past experience in the manufacture of controlled substances, and the existence in the establishment of
effective control against diversion; and
(6) such other factors as may be relevant to and consistent with the public health and safety.

(b) Distributors of controlled substances in schedule I or II

The Attorney General shall register an applicant to distribute a controlled substance in schedule I or II unless he
determines that the issuance of such registration is inconsistent with the public interest. In determinmg the public
Copr. © West 2003 No Claim to Ong. U.S. Govt. Works
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unless he detennines that the issuance of such registration is inconsistent with the public interest. In determining
the public interest, the following factors shall be considered:
(1) maintenance of effective controls against diversion of particular controlled substances into other than
legitimate medical, scientific, and industrial channels;
(2) compliance with applicable State and local law;
(3) prior conviction record of applicant under Federal or State laws relating to the manufacture, distribution,
or dispensing of such substances;
(4) past experience in the distribution of controlled substances; and
(5) such other factors as may be relevant to and consistent with the public health and safety.

(f) Research by practitioners; pharmacies; research applications; construction of Article 7 of the Convention on
Psychotropic Substances

The Attorney General shall register practitioners (including pharmacies, as distinguished from pharmacists) to
dispense, or conduct research with, controlled substances in schedule II, EI, IV, or V, if the applicant is authorized
to dispense, or conduct research with respect to, controlled substances under the laws of the State in which he
practices. The Attorney General may deny an application for such registration if he determines that the issuance of
such registration would be inconsistent with the public interest. In determining the public interest, the following
factors shall be considered:
" '
(1) The recommendation of the appropriate State licensing board or professional disciplinary authority.
(2) The applicant's experience in dispensing, or conducting research with respect to controlled substances.
(3) The applicant's conviction record under Federal or State laws relating to the manufacture, distribution, or
dispensing of controlled substances.
(4) Compliance with applicable State, Federal, or local laws relating to controlled substances.
(5) Such other conduct which may threaten the public health and safety.

Separate registration under this part for practitioners engaging in research with controlled substances in schedule
II, III, IV, or V, who are already registered under this part in another capacity, shall not be required. Registration
applications by pracntioners wishing to conduct research with controlled substances in schedule I shall be referred
to the Secretary, who shall determine the qualifications and competency of each practitioner requesting
registration, as well as the ments of the research protocol The Secretary, in determining the merits of each
research protocol, shall consult with the Attorney General as to effective procedures to adequately safeguard
against diversion of such controlled substances from legitimate medical or scientific use. Registration for the
purpose of bona fide research with controlled substances in schedule I by a practitioner deemed qualified by the
Secretary may be denied by the Attorney General only on a ground specified in section 824(a) of this title. Article
7 of the Convention on Psychotropic Substances shall not be construed to prohibit, or impose additional
restrictions upon, research involving drugs or other substances scheduled under the convention which is conducted
in conformity with this subsection and other applicable provisions of this subchapter.
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(ii) The drugs or combinations of drugs have not been the subject of an adverse determination. For
purposes of this clause, an adverse determination is a determination published in the Federal Register and made
by the Secretary, after consultation with the Attorney General, that the use of the drugs or combinations of drugs
for maintenance or detoxification treatment requires additional standards respecting the qualifications of
practitioners to provide such treatment, or requires standards respecting the quantities of the drugs that may be
provided for unsupervised use.
(D)(i) A waiver under subparagraph (A) with respect to a practitioner is not in effect unless (in addition to
conditions under subparagraphs (B) and (C)) the following conditions are met:
(I) The notification under subparagraph (B) is in writing and states the name of the practitioner.
(II) The notification identifies the registration issued for the practitioner pursuant to subsection (f) of this
section.
(III) If the practitioner is a member of a group practice, the notification states the names of the other
practitioners in the practice and identifies the registrations issued for the other practitioners pursuant to
subsection (f) of this section.
(ii) Upon receiving a notification under subparagraph (B), the Attorney General shall assign the practitioner
involved an identification number under this paragraph for inclusion with the registration issued for the practitioner
pursuant to subsection (f) of this section. The identification number so assigned shall be appropriate to preserve
the confidentiality of patients for whom the practitioner has dispensed narcotic drugs under a waiver under
subparagraph (A).
(iii) Not later than 45 days after the date on which the Secretary receives a notification under subparagraph (B),
the Secretary shall make a determination of whether the practitioner involved meets all requirements for a waiver
under subparagraph (B). If the Secretary fails to make such determination by the end of the such 45-day period,
the Attorney General shall assign the physician an identification number described in clause (ii) at the end of such
period.
(E)(i) If a practitioner is not registered under paragraph (1) and, in violation of the conditions specified in
subparagraphs (B) through (D), dispenses narcotic drugs in schedule m , IV, or V or combinations of such drugs
for maintenance treatment or detoxification treatment, the Attorney General may, for purposes of section 824(a)(4)
of this title, consider the practitioner to have committed an act that renders the registration of the practitioner
pursuant to subsection (f) of this section to be inconsistent with the public interest.
(ii)(I) Upon the expiration of 45 days from the date on which the Secretary receives a notification under
subparagraph (B), a practitioner who in good faith submits a notification under subparagraph (B) and reasonably
believes that the conditions specified in subparagraphs (B) through (D) have been met shall, in dispensing narcotic
drugs in schedule III, IV, or V or combinations of such drugs for maintenance treatment or detoxification
treatment, be considered to have a waiver under subparagraph (A) until notified otherwise by the Secretary, except
that such a practitioner may commence to prescribe or dispense such narcotic drugs for such purposes prior to the
expiration of such 45-day period if it facilitates the treatment of an individual patient and both the Secretary and
the Attorney General are notified by the practitioner of the intent to commence prescribing or dispensing such
narcotic drugs.
(II) For purposes of subclause (I), the publication in the Federal Register of an adverse determination by the
Secretary pursuant to subparagraph (C)(ii) shall (with respect to the narcotic drug or combination involved) be
considered to be a notification provided by the Secretary to practitioners, effective upon the expiration of the
30-day period beginning on the date on which the adverse determination is so published.
(F)(i) With respect to the dispensing of narcotic drugs in schedule III, IV. or V or combinations of such drugs to
Copr. © West 2003 No Claim to Ong. U.S. Govt. Works
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Nothing in such regulations or practice guidelines may authorize any Federal official or employee to exercise
supervision or control over the practice of medicine or the manner in which medical services are provided,
(ii) Not later than 120 days after October 17, 2000, the Secretary shall issue a treatment improvement protocol
containing best practice guidelines for the treatment and maintenance of opiate-dependent patients. The Secretary
shall develop the protocol in consultation with the Director of the National Institute on Drug Abuse, the
Administrator of the Drug Enforcement Administration, the Commissioner of Food and Drugs, the Administrator
of the Substance Abuse and Mental Health Services Administration and other substance abuse disorder
professionals. The protocol shall be guided by science.
(I) During the 3-year period beginning on the date of approval by the Food and Drug Administration of a drug in
schedule III, IV, or V, a State may not preclude a practitioner from dispensing or prescribing such drug, or
combination of such drugs, to patients for maintenance or detoxification treatment in accordance with this
paragraph unless, before the expiration of that 3-year period, the State enacts a law prohibiting a practitioner from
dispensing such drugs or combinations of drug. [FN1]
(J)(i) This paragraph takes effect on the date referred to in subparagraph (I), and remains in effect thereafter
except as provided in clause (iii) (relating to a decision by the Secretary or the Attorney General that this paragraph
should not remain in effect).
(ii) For purposes relating to clause (iii), the Secretary and the Attorney General may, during the 3-year period
beginning on October 17, 2000, make determinations m accordance with the following:
(I) The Secretary may make a determination of whether treatments provided under waivers under
subparagraph (A) have been effective forms of maintenance treatment and detoxification treatment in clinical
settings; may make a determination of whether such waivers have significantly increased (relative to the
beginning of such period) the availability of maintenance treatment and detoxification treatment; and may make
a determination of whether such waivers have adverse consequences for the public health.
(II) The Attorney General may make a determination of the extent to which there have been violations of the
numerical limitations established under subparagraph (B) for the number of individuals to whom a practitioner
may provide treatment; may make a determination of whether waivers under subparagraph (A) have increased
(relative to the beginning of such period) the extent to which narcotic drugs in schedule III, IV, or V or
combinations of such drugs are being dispensed or possessed in violation of this chapter; and may make a
determination of whether such waivers have adverse consequences for the public health..
(iii) If, before the expiration of the period specified in clause (ii), the Secretary or the Attomey General publishes
in the Federal Register a decision, made on the basis of determinations under such clause, that this paragraph
should not remain in effect, this paragraph ceases to be in effect 60 days after the date on which the decision is so
published. The Secretary shall in making any such decision consult with the Attorney General, and shall in
publishing the decision in the Federal Register include any comments received from the Attomey General for
inclusion in the publication. The Attorney General shall in making any such decision consult with the Secretary,
and shall in publishing the decision in the Federal Register include any comments received from the Secretary for
inclusion in the publication.
(Li Appiicani3 for du^nhuiicui nl lisi 1
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The Attorney General shall register an applicant to distribute a list I chemical unless the Attorney General
determines that registration of the applicant is inconsistent with the public interest. Registranon under this
subsection shall not be required for the distribution of a drug product that is exempted under section
802(39)(A)(iv) of this title. In determining the public interest for the purposes of this subsection, the Attorney
Copr. © West 2003 I Jo Claim t< > • Drig. I IS. Go> 1: Works

11 USLA $ 5iJ

21 U.S.C.A. § 823
1984 Acts. House Report No. 98-1030 and House Conference Rep or 11 h ). 98- 1159, see 1984 I I.S Code Cong,,,
and Adm. News, p. 3182.

1993 Acts. House Report No. 103-379, see 1993 U.S. Code Cong, and Adm. News, p. 2983.

2002 Acts. House Conference Report No. 107-685 and Statement by President, see 2002 U.S. Code Cong, and
Adm. News, p. 1120.
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References in Text

Schedules I, II, III, IV, .and V, referred to in text, are set out in § 812(c) of this title.

The Federal Food, Drug, and Cosmetic Act, referred to subsec. (g)(2)(C)(i), is Act June 25, 1938, c *
Stat. 1040, as amended, which is classified principally to chapter 9 of this title (21 U.S.C.A. § 301 et seq.).

This chapter, referred to subsec. (g)(2)(J)(2)(ii)(II), was in the original "this Act", meaning the Controlled
Substances Act, Title II of Pub.L. 91- 513, Oct. 27, 1970, 84 Stat. 1242, as amended, which enacted this chapter.
For complete classification of this Act to the Code, see Short Title note set out under section 801 of this title and
Tables.

Amendments
2002 Amendments. Subsec. (g)(2)(I). Pub.L. 107-273, § 2501(1), substituted "on the date of approval by the
Food and Drug Administration of a drug in schedule III, IV, or V, a State may not preclude a practitioner from
dispensing or prescribing such drug, or combination of such drugs," for "on October 17, 2000, a State may not
preclude a practitioner from dispensing or prescribing drugs in schedule HI, IV, or V, or combinations of such
drugs,'".,

Subsec. (g)(2)(J)(i). Pub.L. 107-273, § 2501(2), substituted "the date referred to in subparagraph (I)," for
"October 17, 2000,".
2000 Amendments. Subsec. (g). Pub.L, 106-310, § 3502(a), rewrote subsec. (g), which formerly read:
"(g) Practitioners dispensing narcotic drugs for narcotic t rru 1111 e 111
registration; qualifications

111 w 11 .i 1 11>\\i s 11 .i 11 111, s i" j1 A I .I 11

"Practitioners who dispense narcotic drugs to individuals for maintenance treatment or detoxification treatment
shall obtain annually a separate registration for that purpose. The Attorney General shall register an applicant to
dispense narcotic drugs to individuals for maintenance treatment or detoxification treatment (or both)
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(3) This section does not prohibit application of the provisions of section 481.111(a) of Vernon's Texas Health
and Safety Code Annotated, in effect on October 6, 1994, insofar as those provisions pertain to the cultivation,
harvest, and distribution of peyote,
(4) Nothing in this section shall prohibit anv Federal department or agency, in carrying out its statutory
responsibilities and functions, from promulgating regulations establishing reasonable limitations on the use "or
ingestion of peyote prior to or during the performance ofduties by sworn law enforcement officers or personnel
directly involved in public transportation or any other safety-sensitive positions where the performance of such
dunes may be adversely affected by such use or ingestion. Such regulations snail be adopted only after
consultation with representatives of traditional Indian religions for which the sacramental use of peyote is integral
to their practice. Any regulation promulgated pursuant to this section shall be subject to the balancing test set forth
in section 3 of the Religious Freedom Restoration Act (Public Law 103-141; 42 U.S.C. 2000bb-l).
(5) This section shall not be construed as requiring prison authorities to permit, nor shall it be construed to
prohibit prison authorities from permitting, access to peyote by Indians while incarcerated within Federal or State
prison facilities.
(6) Subject to the provisions of the Religious Freedom Restoration Act (Public Law 103-141; 42 U.S.C.
2000bb-l) [42 U.S.CA. § 2000bb et seq.], this section shall not be construed to prohibit States from enacting or
enforcing reasonable traffic safety laws or regulations.
(7) Subject to the provisions of the Religious Freedom Restoration Act (Public Law 103-141; 42 U.S.C.
2000bb-l) [42 U.S.CA. § 2000bb et seq.], this section does not prohibit the Secretary of Defense from
promulgating regulations establishing reasonable limitations on the use, possession, transportation, or distribution
of peyote to promote military readiness, safety, or compliance with international law or laws of other countries.
Such regulations shall be adopted only after consultation with representatives of traditional Indian religions for
which the sacramental use of peyote is integral to their practice.

(c) Definitions

For purposes of this section-

/r\jg||Jegn "Tnrh'an ^ ' ^ . ' l ^ C T
band, nation, pueblo, or other organized group or community of
fodiansTmcmHiPlJ^
(as defined in, or established pursuant to, the Alaska Native Claims
r TnrTTntm
Settlement Act (43 U.S.C 1601 et seq.)), \dMpbjjfara
\
^^^±T'^^c
(3) the term "Indian religion" means any religion
(A) which is practiced by Indians, and
(B) the origin and interpretation of which is from within a traditional Indian culture or community; and
I I) \\\f- imii ""tare * nriirv, ,nn State of the United States, and any political subdivision thereof. •

(d) Protection of rights of Indians and Indian tribes
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EXHIBIT F
PORTIONS OF TRANSCRIPT
EXHIBIT A (R. 155)

Mr. Zane Smith
Internal Affairs
Salt Lake City Police Department
315 East 200 South
Salt Lake City Utah 84111
Re: Terry Morgan (Begay)
Dear Mr. Smith
I am writing this letter to inform you of an illegal activity regarding the above named
person.
To begin with, Terry has attended our Native American Church for the past few years. In
this church we have ceremonies where peyote is used. Terry has always participated in
these ceremonies even though she is not Native American. She did receive a membership
card from our church, but it does not affirm that she is Native American.
Terry cannot prove heritage nor can she provide documentation of being registered in any
tribe, therefore she is not considered to be Native American and should not be using
peyote. If we ever had a raid, she would have to be arrested. Because she recently
married a Native American man, she seems to thing this gives her therightto claim the
heritage. This is not so.
Because Terry is in law enforcement, this is betraying not only the public, but the Native
American people as well. Terry is supposed to be someone who upholds the law, not
abuse it. She should not use her uniform to get away with any illegal activities.
I hope you will investigate and follow up on this before it gets out of hand. Thank you for
your time. Because of retaliation, I cannot sign my name to this letter.
A concerned citizen
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Chief Charles "Rick" Dmsc
3 15 E. 200 S.
Salt Lake City. Utah X4I1 1
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I am writing this letter to you with a heavy heart. Last Friday, as you know. Captain
Pearce presented me with the fact that the department had received a very- unpleasant
letter. One of which was a complete shock! Captain Pearce briefly explained the
complaint and then set up an appointment for an interview. I made the appointment at
1430 hours that day without any representation or counsel. I answered all the questions
that were asked of me honestly and to the best of my knowledge and ability: however. I
did not see the letter until after the interview and I would like to share some additional
information with you.
[have been in Law Enforcement long enough to understand what the responsibilities are
of you. the department, and the city when any complaint is received. I do not intend to
make this any more difficult then it already is. My career with Salt Lake is. and has
always been extremely important to me. During my tenure with the police department. I
have made great sacrifices in my life in order to make the department and myself a beaer
place and that has not changed. However, it is also of great importance that I am allowed
under the first and fourteenth amendments to practice my choice of religion.
[ am not sure why this is happening right now. I have been attending the Native
American Church for over three and a half years now and have only known my husband
for a year and a half of that time. It is no secret at the department or in the community
that [ attend the \ A C . and I do so with the utmost pride and dignity. The individual who
wrote the letter has absolutely no idea who I am or who my family is and it angers and
hurts me to think that for the last several years I have been sitting in the same prayer
services with this coward. There are several individuals who do not have their census
numbers (including other L.E. oftlcers in this state), which attend the church, because just
like me we never really had any reason to pursue it (until now). I have never asked my
tnbe(s) for anything. I have gone to school, bought my house, taken care of my family.
and gone to prayer services all on my own and with no problems. Just for your own
edification. I would like to share a little about my family. I am one-quarter Cherokee
(Tsalagi) and Creek (Muskogee) on my mother's side. My grandmother was full blooded
and hailed from Calico Rock Arkansas, our band is Keetowah and our clan is A-ni-tsi-squa (bird clan). My father was Welsh. Spanish, and Irish. I have never made a big
production about my Native American heritage, but by the same token am very proud of
the heritage and the traditions it holds. The NAC came into my life for this reason, and
has changed it for the better. As a matter of fact it was in the
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'C?herrc!i uhere I met my husband and his :amiiy. Since I have been involved with the
"
N'AC. I have found that there :s a great deal ofjealousy w ithin this community. [ suppose
•his is humaivnature, but it appears to be much worse within the '"Indian" communities.
Last year. 1 uas asked by two of [he church leaders to speak at numerous locations,
including t'tah. Nevada.-and California. The;.- asked me to speak to young and old alike
on my accomplishments and how 1 was able :o attain the goals I have. Not only did I
represent myself and my family with the utmost dignity, but the Salt Lake City Police
department, and our community aiso. I have always held myself to the highest possible
standards, ethics, and morals. This is why I became a police officer, to help people,
whether it is through enforcing the law or by example.
[just want you to know that [ have done nothing to bring discredit upon you. the
department, the community, my family, nor myself. My entire life has revolved around
the Code of Ethics. I strive to always try to do the right thing, whether it is on or off the
job. I realize that everyone sees the world through " their own color of lenses", but that
should not impede my freedoms under the first amendment. The church is mine and my
family's way of life. We pray. sing, and meditate together. The church is what has
brought me my happiness and the family [ have now. { have spent a lifetime looking for
what the church has brought me in just three and a half years, and no one has the right to
take this freedom away from my family and me.
I realize that you have-a number of attorneys working on this situation: however. I am
enclosing a.Supreme Court decision that was decided on in the early nineties. It has to do
with a non-native and his rights under the first and fourteenth amendments. I have also
included a copy about the differences in membership for the \ A C by state. Please
understand that this has been very difficult for my family and me. I do not want this to
become an issue and hope that you and I can sit down and discuss these issues in the near
future.

Sineenflv,

TerrvL. Bena^

(/
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IN THE INuTED STATES DISTRICT C0CR7
FOR THE DISTRICT OF NEW MEXICO UNITED STATES OF AMERICA
Plaintiff v. Criminal No. 90-207-JB ROBERT LAWRENCE BOYLL Defendant
Judge Burciaga presiding:
MEMORANDUM OPINION AND ORDER TrtER£ is a genius to our Constitution. Irs g^mus is that it
speaks :o the freedoms of the individual. It is this genius that bnngs the present matter before the Court.
More specifically, this marter concerns a freedom that was a narurai idea whose genesis was in the
Plymouth Charter, and finds its present form in the First Amendment to the United States Constitution the freedom of religion.
Tne Governments "war on drugs" has become a wildfire that threatens to consume those fundamental
rights of the individual deliberately enshrined in our Constitution. Ironically, as we celebrate the 200th
anniversary of the Bill of Rights, the tattered Fourth Amendment right to be free from unreasonable
searches and seizures and the now frail Fifth Amendment right against self-incrimination or deprivation
of liberty without due process have fallen as casualties in this "war on drags."' It was naive of this Court
to hope that this erosion of const;national protections would stop at the Fourth and Fifth .Amendments.
But today, the "war* targets on e of the most deeply held fundamental rights - the First x^mendment
right to freely exercise one:s religion.
in its "war" to free our society of the devastating effects of drugs, the Government slights its duty to
observe the fundamental freedom of individuals to practice the religion of their choice, regardless of
race. Simply put, the Court is faced with the quintessential constitunonal conflict between an inalienable
right upon which this country was founded and the response by the Government 10 the swelling political
passions of the day. In this fray, the Court is compelled to halt this menacing attack on our constitutional
freedoms. On May 10? 1990, the Federal Grand Jury indicted Robert Lawrence Boyll, a non-Native
American, for unlawfully importing peyote through the United States mail and possessing peyote with
the mien: to distribute it," in violation of 21 L«.S.c79S2fa), 960(b)(3). 343(b) & (c), & 84lla)(I)(1981).
Tne three-count indictment arose out of Mr. Boyll mailing himself a quantity of peyote from Mexico to
his home in San Cristobal New Mexico. In his motions to dismiss, Mr. Boyll argues that the indictment
violares his First Amendment right to freely exercise his religion. Mr. Boyll also claims that, pursuant to
21 C.F.R. 1307.31 f 1990), the listing of peyote as a controlled substance does not apply to him because
he is a member of the Native American Church and he imported and possessed peyote for use in bona
nde religious ceremonies of the Native American Church.
"Church" refers to a body of believers and their shared practices, rather than the existence of a formal
structure or a membership roll. Membership in the Native American Church derives from the sincerity
of one's beliefs and participation in its ceremonies. Historically, the church has been hospitable to and,
in fact, has proselytized non-Indians. The vast majority of Native American Church congregations, like
most conventional congregations, maintains an "open door" policy and does not exclude persons on the
basis of their race. Racial restrictions to membership have never been a general pan of Peyote Religion
or of the Native American Church. See Peyote Religion at 333-34; State v. Whirtingham, 504 P.2d 950,
951 (Anz. Ct. App. 1973) (membership to non-Indians is usually not refused), review denied, 517 P.2d

1275. cert, denied, 417 U S 946 (1974). Although one branch of the Native American Church, the
Native Amen can Church of North America, is known to restnct membership to Native Americans, most
other branches of the Native American Church do not. As a result, non-Indian members are accepted
within the Native Amencan Church.
It is one :hmg for a local branch of the Native Amencan Church to adopt its own restrictions on
membership, but it is entirely another for the Government to restnct membership m a religious
organization on the basis of race. Any such attempt to restnct religious liberties aiong racial lines would
not onlv be a contemptuous affront to the First Amendment guarantee offreedomof religion but also to
the Fourteenth Amendment nght to equal jusnce under the law.
For the reasons set out in this Memorandum Opinion and Order, the Court holds that, pursuant to 21
C.F.R. 1307.31 (1990), the classification of peyote as a Schedule I controlled substance, see 21 U.S C.
812(c), Schedule I (c)(12), does not apply to the importation, possession or use of peyote for bona fide
ceremonial use by members of the Native American Church, regardless of race. Wherefore, IT IS
ORDERED, .ADJUDGED AND DECREED that Defendant Robert Boyll's motions to dismiss the
indictment be and hereby are GRANTED DATED at Albuquerque the day of September, 1991
Sack to mam page
How you can help
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THE LEGAL ROOT
State by State comparison of peyote statutes
Adapted from The Entheogen Law- Reporter, compiled and edited by Richard Glen Boire, Esq.

remote has been a religious sacrament on the North American continent for well over 6000 vears. As
eariy as the Spanish Conquest, up through the times the United States spread westward, peyotists have
suffered persecution. During the prohibition era. many substances fell under the scrutiny of legislators
enacting laws designed for the public welfare. The Native Americans feared their peyote sacrament
would become subject to proscription under these laws. With the help of James Mocney. an
anthropologist from the Smithsonian. Quanah Parker and many others, the Native .American Church
organized in 1918 with the intention of protecting their sacrament and preserving their religion.
in 1970, Congress passed the Controlled Substance Ac: which specifically prohibited the use of peyote.
Although the Nanve .American Church was automatically issued an exemption, the possession of peyote
became subject to federal regulation. The trade of medicine became commercialized and heavily
monitored.
j The Federal Exemption i'2l cfr 1307.31 (1993)) The listing of peyote as a controlled substance in
II Schedule 1 does not apply to the nondrug use of peyote in bona fide religious ceremonies of the
jj \'ative American Church, and members of the Native American Church so using peyote are exempt
\\jrom registration. Any person who manufactures peyote for or distributes to the Native American
ji Church, however, is required to obtain registration annually and to comply with ail other
j; requirements of the lcr*\
Most states follow the federal guidelines laid out by the Uniform Controlled Substances Act of 1990 for
a religious exemption, but a few states with noticeable N.A.C. activity felt it was necessary to
specifically outline requirements for the use of peyote. Perhaps this is because this act does not contain
an express exemption for the religious use of peyote or any other controlled substance. The drafters of
the Uniform Act oniv included a "comment*' admonishing:
j Although peyote is listed as a Schedule I controlled substance in the act and under Schedule 1 of the jj
I. federal act. a separate federal regulation (21 cfr 1307.31 fApril 1, 1989)) exempts the nondrug use |
j. ofpevote in bona fide religious ceremonies of the Native American Church. In light of Employment |
Division v. Smith 49^ US. 872, 108.L Ed2d8'76. HOS.Ct 1595 f1990). states should consider
j
J; including in Schedule 1 an exemption similiar to that found in 21 cfr 1307.31 /'Uniform Controlled j
I- Substances Act (1990) (USA.) sec, 204 "comment".)
j

As laws evolved and court cases further the molded peyote's legal position, the prospects for non-Native
American peyote based organizations arose. In Arizona, The Peyote Way Church of God and The
D
r c : e Foundation car. operate because.of the exemption from prosecution is based on religious
sincerity, not on race, denomination, or physical boundaries. Oregon has a similar statute with the

exception of that it is specifically not applicable to :he residents of correctional facilities.
r

our other states have slightly more strngent requirements. Peyousts in Nevada. New Mexico. Colorado
ir.d Minnesota must be members or* a bona ride rei:g:ous organization, inducing the N A.C. or the
American Indian Church. < Minnesota.« Some state's statutes couid legally permit a non-Native
American :o sit a pe\ote meeting if it was run by the N.A.C. Others require actual N'.A.C membership,
iome even of Native Amencans. Unfortunately. Texas, the native habitat of the peyote cactus, has the
s:nc:est requirements for exemption from prosecution. Texas exceeds the federal guidelines bv requiring
that a person be not only a member of the N.A.C, but of at least 25°'o Native American descent.
?eyote*s religious exemptions do not insure freedom from prosecution as the burden of proof still rests
with the defendant. Evidence of a spinrual practice is often called for in a court of law. Even in Arizona,
where the exemption has been upheld and is well known, we are still subject to persecunon due to the
over-handed and unconstitutional scrunny applied by the War on Drugs.
If the state does not appear below, there
were no explicit legislative exemptions found concerning peyote.
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I her* appear :o be -:hree \\a\ s :o aile\ late the probabie shortage of peyote within the
near future.. None is easy, and none may be possible.
First. efibns should be made <o persuade ranch owners to ailow peyoteros to legally have the right to
har.es: pe\ote on their properr. through leases or permits. Landowners of Texas feei strongly that their
lands are private. Negotiations would be difficult, but if some ranchers would allow carefully supervised
harvesting, then perhaps others wouid follow. L'niorrunately. the image of peyote as a drug rather than a
sacred medicine is hard to dispei. This is an unfortunate consequence of the drug culture and their
coming to Texas to collect and consume peyote. Second, negotiations couid be initiated with the
Mexican and U :S : governments to allow- the importation of dned peyote from Mexico where the supply
is still plentiful This would provide income rrom Mexican harvesters, with U.S. Hispanic serving as
importers and distributors. However, at present Mexico has laws which are even more restrictive
regarding possession and use of peyote than in the U.S. Perhaps the new NAFTA treaty and the greater
interest of both governments to work cooperatively may at least provide the possibility of discussion
about peyote.
Third, salvage operations could be undertaken with the cooperation of the ranchers who are rootplowing fields. If they could be persuaded to allow peyoteros to collect entire peyote plants prior to-their
destruction by the plowT then those collected could be placed into cultivation. Suitable fields with
security would have to be found, but such an activity wouid provide income to the rancher, to the
harvester, and to the grower. The plant grows well in cultivation, though few peyoteros and Native
Americans have been inclined to propagate other than small back yard gardens of peyote, thinking that
the wild populations will never be depleted. Unfortunately, this is not the case.
Peyote is not a dangerous drug that victimizes Native Americans as alcohol as done. Rather, it is a
sacred plant having a histoty of use of more than 6000 years. It is only used ceremonially and as
medicine. It is not addicting, nor does it cause harmful effects. It is one of the most important medicines
to Native Americans. Their religion, in which peyote is used as the sacrament, is highly moral and
serous. For anyone who has experienced the night-long ceremony of singing, praying, and mediating,
there can be only respect and admiration. Senous efforts must be made to assure the continued supply of
peyote for members of the Native American Church.
Acknowledgments
Financial support fcr this investigation was provided by the CSSA Research Found. It is much appreciate. La addition, I wish
:c thank Dr Stacy Schaefer of The University of Texas-Pan .American for arranging travel, accommodation, and interviews
in south Texas. [ also want to thank Jerry Patchen for several valuable suggestions -in the writing of this paper.
References
Anderson, E. F. 1980. Peyote: the divine cactus. University of .Arizona Press. Tucson.
Morgan. G. R. 19^6. Man, pi ant, and religion: Peyote trade on the Mustang Plains of Texas. Ph D dissertation, University of
Colorado
I9S3 The biogeography of peyote in south Texas. Bot. Mus. Leafl , Harvard Univ 29*73-36.
Morgan. G R.. and 0 C. Stewart. 19S- Peyote trade m south Texas. Southwest. Hist. Quart 3c 269-296.
Stewart. 0 C 1989 The peyote religion a history Univ Of Oklahoma Press, Norman

56
LAST PFA OTERO/ BIBLiOGRAKY AND LITERATI RE
1 i\

inr\r\i

INTERNAL AFFAIRS CASE 2003-001-1
CAPT. KEN PEARCE INTERVIEW WITH LT. TERRY BEGAY
DATE: 1/10/03
TIME: 14:58 PM
CONFIDENTIAL
RESTRICTED MATERIAL
INTERNAL AFFAIRS INVESTIGATION

1

2
3
4
5
6
7
8
9
10

KP: Okay. I'm trying to think if there are any other issues that I need to clear up?
Is there anything that I've missed for the person that's hearing this to clear
up any issues or are you comfortable with the areas that we've covered
and the explanations?
TB: You know I'm not comfortable with the whole thing.
KP: Uhhuh.

11
12

TB: So...

13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

KP: If you ... you worked narcotics right?
TB: Yes, I have.
KP: So you understand the Controlled Substance Act?
TB: I do and yes, I understand it.
KP: Okay.
TB: Oh, and one thing you did ask me about in the house? Besides the powder,
we do have some growing. We do have... it's just a cactus, it's not for use
and not for sale, not for distribution, okay. It's just... we just have it
growing there. So...
KP: But it's, to your knowledge, it's not illegal to grow cacti right?

29

30

TB: I don't think so, but you know granted, the cactus... you know.

31

32
33
34

KP: Yeah, okay. Okay, I think I am going to complete this now. The time is
14:58 and we'll turn the tape off.

35
36

(Transcribed by Linda Mason, 1/13/03)

120

Page 23 of 23

INTERNAL AFFAIRS CASE 2003-001-1
CAPT. KENNETH PEARCE SECOND INTERVIEW WITH LT. TERRY BEGAY
DATE: 1/23/03
TIME: 16:00
CONFIDENTIAL
RESTRICTED MATERIAL
INTERNAL AFFAIRS INVESTIGATION
1
2
3
4
5
6
7
8
9
10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28
29
30
31
32
33
34
35
36
37
38
39

KP: Anyone that comes in can take the sacrament?
TB: Yes.
KP: It goes around and if... okay.
TB: Yes. They've always done that.
KP: The residence there on Wilmington, is that your house?
TB: Yes, it is.
KP: Okay. Have you ever held a ceremony at that residence?
TB: No.
KP: For what purpose were the plants growing and maintained that we took out of the
residence?
TB: They were just growing there to see if we could grow them. I mean, okay, here's
another, how I explain this to you and on the tape. Those plants are very sacred,
okay. When we are around them we watch our language, we don't swear, I'm not
sure how to explain this. There is a very sacredness of that. It's not the plant,
it's...
KP: I understand that.
TB: So it helps us so we don't swear around them. We pray in the morning, wake up,
we burn cedar, we say prayers to the Creator and with the plants just being
planted there, you know. And we use them to pray to the Creator, not eating
them, just having them there with us.
KP: Okay.
TB: And it was almost like taking care of any other plant. It becomes a hobby. They
grow just like any cactus I had or have in the house or plants. They were
growing, they were like little baby plants that were growing bigger and bigger and
they have little babies and it was there for the sacredness to make sure that we
Page 9 of53

INTERNAL AFFAIRS CASE 2003-001-1
CAPT. KENNETH PEARCE SECOND INTERVIEW WITH LT. TERRY BEGAY
DATE: 1/23/03
TIME: 16:00
CONFIDENTIAL
RESTRICTED MATERIAL
INTERNAL AFFAIRS INVESTIGATION
1
2
3
4
5
6
7
8
9
10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28
29
30
31
32
33
34
35
36
37
38

follow the right path. And that's basically why they were growing there and
that's the only reason they were growing there.
KP: This plant is not an easy thing to grow from everything that I've read. And
apparently they need a certain... Texas apparently has the right mixture of soil for
these plants to thrive to grow on and stuff like that. Where did you get the plants?
TB: They were a gift to my husband and myself. During one of the church meetings we
went and we helped with food and some money for a couple that we didn't even
know from Arizona and they gave us the plants and said to take care of them.
KP: When was that? When did you first start keeping plants at your house?
TB: It was about 6 to 8 months ago maybe.
KP: And how many plants were given to you?
TB: The buttons themselves?
KP: I don't know. How do you grow them? Do you start with the button or do you cut
them up and grow plants or...
TB: No, no, no. Actually what you saw when you came to the house, those little buttons,
that's exactly how they came in a paper sack. They gave them to us here in Utah
and that's exactly how they were. I think there were 87, but I didn't count them
until you came over to the house and counting them back to you.
KP: That's how many I tookfromyou when I was there, that's correct.
TB: Right. And so...
KP: So all of those plants were given to you?
TB: Yes.
KP: You haven't... they haven't grown and split or do those things like picking seeds to
get the other ones growing?
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INTERNAL AFFAIRS CASE 2003-001-1
CAPT. KENNETH PEARCE SECOND INTERVIEW WITH LT. TERRY BEGAY
DATE: 1/23/03
TIME: 16:00
CONFIDENTIAL
RESTRICTED MATERIAL
INTERNAL AFFAIRS INVESTIGATION
1
2
3
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TB. No, no. I mean there are ways to get the seeds in, but those plants were given to my
husband and I and that's how they came. They have grown bigger since then, a
little bit. They take a long time to grow, but that's how they were. They were
already... and the ones that have roots... the ones that were rotten, there were
some that were rotten and that powder that you took, they dry up and then you
grind them up because we don't believe in wasting any of it.
KP: Because it's used, because while it's alive it has meaning? When it's dried up you
use it?
TB: Everything has meaning, all of it, yes.
KP: Okay.
TB: I mean regardless of whether it's dry, alive or...
KP: So then if I understood what you said, the ... you were given those planter boxes,
those planter boxes?
TB: No.
KP: They were in a sack?
TB: Yes.
KP: The buttons were in a sack and you planted them in those planter boxes?
TB: Right.
KP: And then you've taken care of them now for 8 months?
TB: It's about that.
KP: About that.
TB: I don't remember the exact date, honestly.
KP: Uhhuh.
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INTERNAL AFFAIRS CASE 2003-001-1
C APT. KENNETH PEARCE SECOND INTERVIEW WITH LT. TERRY BEG AY
DATE: 1/23/03
TIME: 16:00
CONFIDENTIAL
RESTRICTED MATERIAL
INTERNAL AFFAIRS INVESTIGATION
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TB: But I think it's been within the last... I know it's been... well, it was within a year's
timeframe.
KP: And who cares for those plants? Do you care for them, maintain them?
TB: My husband and I, both. Yeah.
KP: Okay. Of course it's like I says, everything that I read about or heard about they are
real fragile plants and they need tender loving care and certain things. Have you
had training or what do you read or how did you learn how to take care of them?
TB: Well, I read and so does my husband and I pray for them. I know this... it's really
difficult for me in a police investigation to talk about spirituality, I mean I
understand this. But we pray with... in the mornings we pray with them, you
know, over them, you know and ask the Creator for us to have a good day and
that we stay on the slow. That we work good. And...
KP: Uh huh. Now you say now the ones that grow, that you grow and then when they
die they dry out, right? And then you... and that's where the stuff in the bottle
came from?
TB: Uhhuh.
KP: So that stuff in the jar was actually plants that you've grown and died and ground
up?
TB: Well, actually I hadn't ... when she... when the couple gave us the bag, there was
some that were rotted so we just allowed them to dry up. My husband and I
ground them up and just put it in the jar.
KP: Okay. Have any of the plants that you've grown dried up and you've ground those
up and added to the jar?
TB: You know, Ifm trying to think. There's been a few but some of them I've just
allowed to dry up and go back into the ground to help the other plants grow. They
just go back in the soil, go back to mother earth.
KP: Some of them, have you done that? Have you taken some of the ones that aren't
doing well and ground them up or dried them out?
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INTERNAL AFFAIRS CASE 2003-001-1
CAPT. KENNETH PEARCE SECOND INTERVIEW WITH LT. TERRY BEGAY
DATE: 1/23/03
TIME: 16:00
CONFIDENTIAL
RESTRICTED MATERIAL
INTERNAL AFFAIRS INVESTIGATION
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KP: Okay, so any meeting that you talk about actually is a ceremony?
TB: Right, church meeting... I'm talking about church like... just any other church is
usually on a Sunday day...
KP: Okay, got it.
TB: But we go and drink wine for the sacrament in the Catholic Church or whatever, the
same thing. Ours just happens to be Saturday night sundown to sunup.
KP: Okay, got it.
TB: Okay. The person that's putting on the meeting gets hold of the Roadman, the
person that's going to conduct the meeting. That person is the custodian usually,
they get hold of the custodian and order the medicine through somebody in Texas
or Mexico that have DEA numbers. Everything is legal that way so that... and
that's who provides that.
KP: So the Roadman, it's his responsibility to provide the sacrament?
TB: Correct. And not necessarily, it's the people that are putting on the meeting to get
with the Roadman to get that.
KP: To coordinate.
TB: To coordinate that.
KP: Okay, so the person who is needing it, it's their responsibility...
TB: To contact the...
KP: To contact the Roadman.
TB: To contact the correct custodian, correct, that has the legal documentation to do all
that.
KP: Okay.
TB: Does that make sense?
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KP: Yes. It does. The stuff... how many times have you provided the sacrament?
TB: I've never provided ... well, for other people?
KP: I don't know. Like the jar that you had...
TB: Right.
KP: The peyote that you had you said that you had taken it and used some of that in a
ceremony?
TB: Right.
KP: But you say you haven't done it at your house...
TB: No, no, no, no.
KP: So that leads me to believe that you've taken it to another ceremony, right?
TB: Right.
KP: And it's been used for the sacrament?
TB: If there are people that need help and they don't have enough medicine in the
church, Buzz and I will provide them with some powder. We don't do that much,
we hardly do that. We have that just in case somebody needs that just to help
them that way.
KP: How many times, you say not very much, how many times have you done it do you
think?
TB: Let me think. I've done it with a family, you know, when they have come here,
whatever, if they needed help in the meeting.
KP: With your family. Now this is your adopted family? Or is it your in laws?
TB: My in laws and my adopted family, okay? And you know maybe three times.

137
Page 17 of 53

INTERNAL AFFAIRS CASE 2003-001-1
CAPT. KENNETH PEARCE SECOND INTERVIEW WITH LT. TERRY BEGAY
DATE: 1/23/03
TIME: 16:00
CONFIDENTIAL
RESTRICTED MATERIAL
INTERNAL AFFAIRS INVESTIGATION
1
2
3
4
5
6
7
8
9
10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28
29
30
31
32
33
34
35
36
37
38
39

KP: Your father in law is a custodian.
TB: Yes, he is and he is a Roadman.
KP: And a Roadman?
TB. Yes.
KP: So your father in law then is the one that's responsible for your chapter obtaining
the peyote for sacrament?
TB: Yes.
KP:

He's the one that's been authorized from the DEA to obtain the peyote for
sacrament. He's the one that has been authorized from the DEA to get it from
Texas and Mexico, is that my understanding? Those are the only places you can
get it from?

TB: I think those are the only two states that really grow them or that people... I should
say the fields are. I know that there has been a push to adopt land for this cactus,
you know, that they can grow this cactus in other places. But as far as I
understand it's just Mexico and Texas, parts of Texas.
KP: That's what I said, as I read through the literature on this plant it's very hard to
grow...
TB: It really isn't...
KP: Other than in along the Rio Grande, I believe. It ran mostly along the rivers where it
grows along that area naturally.
TB: Naturally, yeah.
KP: Because I don't think... are you aware of.. are there farms that produce that for the
Native American Churches?
TB: They are trying to get that now. I know that legally because right now... there is so
much... there are so many changes right now and it's ongoing because of
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TB: It's been in Utah.
KP: All of it's been in Utah?
TB: Yes.
KP: Have you ever taken any if the sacrament at your house, the peyote from your
house, to be used in the sacrament awayfromUtah?
TB: No, no. Because they have theirs and plus not taking it across State Lines. I can't
do that. Nor can my husband; he's not an officer nor a custodian either.
KP: So then your understanding the State line then is the ... you mentioned State line so
that is your understanding of where you can and cant take peyote to. You can't
take peyote across the State line?
TB: That's my understanding. That's what I've been told.
KP: By?
TB: Members of the church, by officers of the church here and in Nevada.
KP: Here in Utah and in Nevada you can't take it across the State lines?
TB: That's what I was told, yes.
KP: So the times that you've used it where was it taken to, West Jordan or Tooele or
Grantsville?
TB: If I remember correctly it was West Jordan, but it could have been both.
KP: It could have been both?
TB: No, it was West Jordan because that's where they have the meetings, of the two or
three times that we helped.
KP: Okay. When you've had these meetings and the sacrament that you've provided are
you aware of any times that an individual used the peyote other than in a religious
ceremony?
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TB: Thomas. Correct. So if we're not there, he's there. There's always somebody in
the house or was when the medicine was, you know, plants... well...
KP: Okay, let me ask you, what ... did you have any security measures in place to
prevent people from taking it? I mean lock them in a closet or did you just have
them growing under a light, a window in your bedroom, nobody went in the room
where they were? I mean what did you have in place to... or did you? Did you
have any concerns about people obtaining or using any of that. Like if somebody
came in and picked a scoopful out of your jar?
TB: Oh, you know, the people... we don't invite people like that into... I mean they
don't come to our house. The people...
KP: So you didn't have a concern?
TB: No.
KP: Basically? You didn't take any extra measures...
TB: No, and they were growing by the ... in that back bedroom where they were except
for just some of them were out in the hall... you know, down by the stairs by the
window. Number one most people, I mean their cactus. I don't think most people
would even...
KP: Recognize that they are peyote.
TB: Right.
KP: Okay.
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TB: The people that... the back bedroom nobody sleeps in unless it's family when they
come over and no, there's no... cause... no. We had nobody like that in the
house.
KP: In the ceremonies is there always a Roadman conducting the services?
TB: Yes.
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TB: Yes. It is a cost and it costs...
KP: Tell me about the cost?
TB: The cost. Okay, when I, like if we order it through dad and we are going to have a
meeting, it's $290.00 for a thousand buttons, I think, could be more.
KP: A thousand buttons?
TB: A thousand buttons.
KP: Those are whole buttons or cut up?
TB: For whole buttons. No, they are whole buttons.
KP: Okay. And that's how you buy them?
TB: You can buy in sets.
KP: A thousand at a time?
TB: No, you can buy five hundred. I'm just trying to remember the cost because ...
KP: But they are (unintell) there.
TB: They are and a lot of people don't... you know my family especially, they are
having a hard time or whatever and they don't have that money. I don't, the
medicine, most of the time if they need help I'll help them with money so they
can have a meeting because my family has had some really rough times, my sister
in law especially. And we helped her with her daughters meetings. They have
their children that we have meetings for all the kids. They can't afford that. I do
not, I don't grow the medicine to use, the medicine I'm growing is for Buzz and I,
period. Not to... we use that just to pray, to see if we could grow it. That was to
pray with. We don't use that, okay. That was a gift for us, that was a very special
gift.
KP: Okay.
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KP: You grind them and you chop them up, you peel them, what do you do with those?
I mean how do they get to that? You just dump cactus in a grinder, turn the wheel
and it spits it out or do you take a knife and...
TB: Oh, you mean to get it ground up?
KP: Yeah.
TB: I use a coffee grinder. You have to dry and then they dry up completely before you
can do that.
KP: So... okay. But if they've been used live, the coordinator gets a live ... (pause to
answer the door), when you talked about the sacrament sometimes they use live
ones and they break them apart.
TB: Right.
KP: So, you have never taken any of your live ones and broken them apart on the
sacrament that you've provided that you used from ajar?
TB: Right, correct.
KP: But when the peyote is given to you in this bag, did they give you the jar also or is
the jar is what's resulted in what was given to you then it died and you processed
it into the jar?
TB: Correct, yes.
KP: Do you remember how many plants that you were originally given?
TB: I've never counted them.
KP: Is there a lot more than... who put them in the planter boxes... did it come in a
planter box?
TB: No, no. A paper sack.
KP: Okay.
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TB: And I didn't really count them because well, you know, you stack them on top, you
stack them on top of one another and the bottom ones have a tendency to rot. So I
planted what I could that were still not squished or rotting. Actually it wasn't
80... I guess it was a few more than 87. But the ones that were rotted in the
bottom, you know, I let dry out and then just ground them out.
KP: So it's always been fuller than it is now?
TB: Not by much.
KP: Through sacrament services?
TB: Well, you know it's hard, you know, when you say a sacrament, I mean there are
people that have a huge container, a huge bottle that's totally full and they just use
out of that and then the takes that.
KP: Now when I say through sacraments I mean the only thing missing out of that jar
from
what you've ground up is for the sacrament that you've used the material
for?
TB: Right, yeah.
KP: Okay. Lets see if there's anything else that I need to get clear here. Is there
anything that you want to add or something that I haven't covered as far as the
powder and the plants? Because I'm pretty clear on you've never used it and never
provided it on anything but a ceremony?
TB: Right.
KP: You've never... it's always been under the direction of a Roadman, it's never
happened other than under the direction of a Roadman? You've never transported
any of the peyote out of State?
TB: Right.
KP: On three occasions you've supplemented a ceremony for the sacrament?
TB: Yes.
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KP: But most of the time you go to Nevada where your father in law is the coordinator
and the Roadman?
TB: Yes. Right.
KP: And everything's been basically, a lot of your activity has...
TB: It's in Nevada because that's where both my husband and myself... we feel more
comfortable there, you know. That's where our family is and it's only 2 hours...
2 Vi... 2 hours and 45 minutes away from here. So that's...
KP: You've actually had possession of the cactus that were given to you as a gift?
TB: Yes.
KP: About a year ago...
TB: It wasn't quit a year ago. About eight months. I'm not exactly sure.
KP: It was in a big bag and you saved the ones that you could save?
TB: Correct.
KP: The other ones dried up, processed it and it in a jar at your house?
TB. Right.
KP: Take care of the plants, water them, feed them, pray everyday, nurture them.
TB: Right. And that's the only thing that I wanted to do with them and they do grow
here. I mean, yes, and you take care of them. I guess, I always forget things that I
want to say just like last time and ...
KP: But what do you want to say about last time that you want to bring up? Is there
something that you'd like to talk about or discuss on the record about?
TB. You know its just like you and I talked a little bit about never ... my job is
extremely important. I can get myself when I go to a church maybe with
especially to me that is so important to conduct myself in a very respectful
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and the material, the sacrament, you're folly aware that a DEA number means
something and what that means.
TB: Uhhuh.
KP: And what those regulations went with them and about how they are regulated
federally and what it takes to do those things. And with all of that you have the
plant at your house and you say that that is your vehicle to pray and those type of
things because the plant itself represents something besides a cactus?
TB: Correct
KP: That's my understanding. Like I said my understanding is right?
TB: Yes.
KP: Okay. And that was given to you as a gift as you state?
TB: Yes.
KP: And then the ones that didn't make it you dried out, you ground up, you put in a jar
only to be used for sacrament?
TB: Right.
KP: And you've done sacraments on 3 occasions to supplement because people have
financial hardships?
TB: Correct.
KP: Am I paraphrasing this or synopsis it pretty much?
TB: It's been 2 or 3 times, I don't remember exactly, but yes you are.
KP: Okay. And there wasn't any security on it. There are people that come through
your house. You didn't have any worries about someone obtaining that who
would use it for anything other than a religious ceremony?
TB: Correct, correct.
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guys doing here, you know, what are you guys doing here. Nobody seems to care
how you got that faith or they don't seem to care how you believe or what you
believe because it gets into an argument, a controversy because there are so many
different beliefs. So many different faiths, you know, and but it all leads down to
one, I can't say he or she, but it's an almighty feeling, an almighty holiness. And
that is the most power force that I've ever felt and that's what draws me back. It
draws me back, it keeps me in this circle that we all pray in and it draws us back
because the creator knows that we are doing something right. We are doing
something for mankind. And if everybody can get that message you think this
world would be better place to live in?
KP: I think so.
JB: And you know that's where I know that Terry can't understand that she did wrong
other than growing those plants, you know. And I thought well, they are probably
thinking that there's so many of them that we meant to sell them or something.
And that's not the case at all and if like I said, I told you before that that protects
itself. If we had any type of intentions or any type of wrong doings with them, we
would have been exposed a long time ago. We would have been by other people,
by our own Native American Church. We wouldn't have been able to go in there
and pray as individuals. Our relationship with the creator is ours, you know.
That's something that will never be taken away, but as far as this medicine goes
it's been under this kind of scrutiny ever since it's come into the Western world.
And it just seems like it's progressing further to where maybe it does need to be a
state law because of the spiritual use of it, you know. I remember when the
President of the United States asked for that kind of help. He set up those teepees
in front of the White House, you know, and he didn't ask them, you know, if they
were going to be doing that or what they were going to be doing. They did that
for the good of all mankind and it's always been that way. It's never been to
against mankind or any kind of way like that. I know there is people like that and
we're having experiencing one with that letter. They meant to do harm or meant
to do dis-credibility and by sitting here talking to you about it that's the only kind
of spot they may have had is to disrupt the force. When I mean force I also mean
police force, you know, any kind of force. And when you start going backwards
you start going against the force, you know. And I've met plenty of people in my
lifetime that had bad hearts but I've stayed clear of them. They've intended that
and in any way that the creator is always watching. Okay, well, did I answer that
question?
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KP: I believe you did. Your father is a Roadman, is that correct? It's my understanding?
JB: Yeah, he's...
KP: And he's also a coordinator or I forget the term that she used... but he has a number,
a DEA number, a federal number?
JB: Uhhuh. A Custodian.
KP: And what is your understanding, what does that give your father, that number.
What is that purpose for that number and what does that allow, you know what I
mean, the meaning of that number and what it allows him to do? Because there's
only a very few people that are able to obtain a number and there's reasons for
those. What do you think the regulations or meanings for the...
JB: Well, because of the significance of it done in Arizona, Texas, because the peyote
doesn't make it as far, you have to order itfromthere.
KP: Make it as in grow?
JB: No. Well, I mean the reason why these, why Terry took care of these is because of
that reason. She was gifted with them to keep them alive and the woman did so
saw that in her that she would be the right person to do this. And I guess for
having that number you are registered. You have a registration somewhere so that
the people down there know where it's going.
KP: Downthereasin...
JB: Texas or wherever they get it, Mexico? I've never been down there. I was raised on
a reservation. I was raised here in the western world... out here west... but I ...
growing up and not being around the reservation and things like that I was able to
establish my own mind and my father instilled that in all of us. I have two
brothers that didn't quite make it, you know. They got called back and I always
feel that I was special in some way to understand and realize maybe to cany it,
you know. And I just... I can see if it's going to cause, if that medicine is going
to cause problems like that out or in this state or in any state that it would take
care of itself And if the government decides to outlaw or whatever, then so be it.
But the belief and faith, all that will never die. It will never be lost. It's just that
the physical presence of it scares people; it does because there is so much energy
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Lieutenant Terry Begay
Pioneer Patrol
Re: IA case 2003-001-1. Pre-disciplinary hearing
Dear Lieutenant Begay.
This letter informs you of the current disposition of Internal Affairs case 2003-001-1.
Based on information gathered by the Internal Affairs Unit I find sufficient evidence to
support sustaining a violation of Salt Lake City Police Depanment Policy D20-02-00.00
(Obligation to Abide by Law). That Policy states: "Employees shall obey all
constitutional, criminal, and civil laws imposed on them as a member of the Depanment
and as citizens of this state and country." That Policy includes your obligation to comply
with federal criminal law as set forth below.
21 United States Code Annotated (U.S.C.A.) § 841 (a). Unlawful Acts. Except as
authorized by this subchapter, it shall be unlawful for any person knowingly or
intentionally (1) to manufacture, distribute, or dispense, or possess with intent to
manufacture, distribute, or dispense, a controlled substance.
21 U.S.C.A. $ 802. Definitions. (6) The term "controlled substance" means a drug
or other substance, or immediate precursor, included in schedule I. II, IIL IV. or V
of pan B of this subchapter.
21 U.S.C.A. ^ S12 (c). Schedule of Controlled Substances. Schedules I. II. III. IV,
and V shall, unless and until amended pursuant to section 8 11 of this title, consist
of the following drugs or other substances, by whatever official name, common or
usual name, chemical name, or brand name designated: Schedule I . . . (c) Unless
specifically excepted or unless listed in another schedule, any material,
compound, mixture, or preparation, which contains any quantity of the following
hallucinogenic substances, or which contains any of their salts, isomers, and salts
of isomers whenever the existence of such salts, isomers, and salts of isomers is
possible within the specific chemical designation: . . . (12) Peyote.
21 Lr.S.C.A. § 802. Definitions. (15) The term "manufacture" means the
production, preparation, propagation, compounding, or processing of a drug or
other substance, either directly or indirectly or by extraction from substances of
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natural origin, or independently by means of chemical synthesis or by a
combination of extraction and chemical synthesis, and includes any packaging or
repackaging of such substance ov labeling of its container: except that such term
does not include the preparation, compounding, packaging, or labeling of a drug
or other substance in conformity \\ ith applicable State ov local law by a
practitioner as an incident to his administration or dispensing of such drug or
substance in the course of his professional practice.
21 L'.S.C.A. ^ S02. Definitions. (22) The term "production" includes the
manufacture, planting, cultivation, growing, or harvesting of a controlled
substance.
2 1 L'.S.C.A. $ 302. Definitions. (21) The term "practitioner" means a physician,
dentist, veterinarian, scientific investigator, pharmacy, hospital, or other person
licensed, registered, or otherwise permitted, by the United States or the
jurisdiction in which he practices or does research, to distribute, dispense, conduct
research with respect to. administer, or use in teaching or chemical analysis, a
controlled substance in the course of professional practice or research.
I find the following facts in IA case 2003-001-1 support a conclusion that you violated 21
L'.S.C.A. § 841. Sometime during 2002 you received a bag of peyote plants (cacti). When
you received these plants, some of the plants were not living. You converted all or
portions of these non-living peyote plants to a powder substance using a coffee grinder.
You placed the powder in ajar, bottle, or similar container. You kept the jar. bottle, or
similar container at your residence in Salt Lake City. Utah. In 2002. when you received
the bag of peyote plants, there were living plants in the bag. You took the living plants
and potted them with soil in one or more planter boxes or containers at your residence in
Salt Lake City. L'tah. You obtained and read information about how to care for the peyote
plants that you potted in the planter boxes or containers. You cared for the peyote plants
you potted over a six to eight month period. You cared for these peyote plants in a back
bedroom and hallway of your residence in Salt Lake City. Utah. After you potted these
plants, some of the plants died. You converted all or portions of these non-living peyote
plants to a powder substance using a coffee grinder. You placed the powder in ajar,
bottle, or similar container. You kept the jar. bottle." or similar container at your residence
in Salt Lake City. Utah. On two or three occasions you took the peyote powder substance
that you had prepared from the non-living peyote plants and transported the powder
substance from your residence in Salt Lake City to property in West Jordan or another
community in Utah. At this property you provided the peyote powder to another or
others, members of your husband's family, for use in a religious sacrament or ceremony.
On 10 January 2003 you were growing eighty-seven (87) peyote plants at your residence
in Salt Lake City. Utah. You were not and are not registered with the federal Drug
Enforcement Administration to manufacture or distribute peyote.
In- arriving at my finding that you may be in violation of Department Policy 20-02-00.00,
I have reviewed your claim that the American Indian Religious Freedom Act
Amendments of 1994, 42 U.S.C.A. § 1996a, protected your actions. That statute states:
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"Notwithstanding any other provision of law. the use. possession, or transportation of
peyote by an Indian tov bona ride traditional ceremonial purposes in connection with the
practice of a traditional Indian religion is lawful, and shall not be prohibited by the
United States or an\ State."* However, the same federal law provides: "Tins section does
not prohibit such reasonable regulation and registration by the Drug Enforcement'
Administration of those persons who cultivate, harvest, ov distribute peyote as may be
consistent w ith the purposes of this section and section 1996 of this title." The City has
been informed by representatives of the Drug Enforcement Administration that it
regulates the manufacture and distribution of peyote. as a Schedule I substance, under its
authority in 2 I U.S.C.A. >J 823. The Drug Enforcement Administration's intent to
regulate the manufacture and distribution of controlled substances, including peyote. is
set forth in 21 Code of Federal Regulations Part 1301 and 1307.31.
During the subject investigation you admitted to possessing and using peyote as pan of
the sacrament of the Native American Church of North America. You took pan in this
sacrament regularly over a three-year period. When you first participated in this
sacrament, where you used peyote. you were not a member of the Native American
Church of North America. Subsequently you became a member of the Native American
Church of North America. You are not a member of a federally recognized Indian tribe, -fc^
^fce*e¥iewedstte
legal basis to sustain a violation of policy for illegal use of peyote on.ihese . f e c i ^ S f e *
based ori the City Attorney's opinion that your religious use -of peyote may be a. protecte#
viictivii£V:Nev.er^
me that' because you are not a member
of a federally recognized Indian tribe you might be subject to federal criminal
prosecution for any future use of peyote, even if such use is.in connection.yvithjhe
practice of a traditional Indian .religion and as a member of the Native American. Chinch
of North Ani^ica-GQ-nsequently: you should not conclude that my finding that there%
insufficient legal basfs:fora viblation of''Department policy constitutesapprdvaFdr^
authority tbryourcontimieti religious ceremonial use of peyote as rmember ofihe
Native American Churchof North Ameriea.
Lieutenant Begay. I have scheduled a pre-disciplinary hearing with you on Tuesday.
February IS. 2003. at 1400 hrs. in the Office of the City Attorney. Suite 505 A. City &
County Building. 451 South State Street, Salt Lake City. L'tah 841 11. You are entitled to
representation at this hearing.
Prior to the hearing you may review the subject IA tile. Please contact me to arrange for
you and your representative to review that file. As pair of the final disposition of these
charges the Department will consider your employment history. I will provide you and
your representative copies of relevant documents from your personnel file.
If the date above poses a problem for your representative, please let me know
immediately. You or your representative may contact me at 799-3850.
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Respectfully.
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Don Llewellyn^Assistant Chiet
CC:

Lyn Creswell
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handed it to John, we call him Buzz and he explained, thank you. They
were very grateful for our help. They appreciated us so please use this
medicine to help your family - families in the best way we know how and
shook our hands and thanked us again and went on and ate. So we took
that medicine, that peyote home and - understand it's so very sacred you
don't just throw it away. It would be sacrilegious to do that. It's the
woman's job to take care of it because we're
, we give life, give
birth to babies so they
that we take care of that also. So, John and I,
I took the live cactus that were alive and put them in planter boxes, ok, to
preserve them. The ones that were rotten in the bottom because they were
stacked on, we let them dry out. Again, not - we don't just throw that
away. We use every part of that plant, every part. So when they dry out
we grab them up and put them in a jar - pile it in a jar. And this was in the
back bedroom. We did have one planter box in the hallway, you know,
down by our backdoor. Nobody goes into that room except for our family
when they come to sleep there. Nobody - we don't have people over. We
don't really socialize that much except for our families. And they come
over and stay overnight there. And the jar is usually - it was out on the
bookcase at the time when Ken - Capt.
came over to get them, but
it's usually in my drawer - our drawer where they can't - nobody can see
them. But understand that when you have a meeting the fresh medicine,
the fresh peyote is preferred over the powder, over dried chips because it's
very hard to chew and powder is hard to eat and it's bitter. It doesn't taste
good. So people prefer the fresh medicine. But in order to do that you
have to order it through the custodian right before a meeting to continue to
keep it fresh. When this was given to us in order to preserve it, because
we were having our anniversary meeting in May - we're supposed to have
our anniversary meeting in May or this year. That's when we got married,
our traditional wedding ceremony. We preserved that medicine by
planting it. Ok, our intent was never ever, ever - that's it, for our family's
use our meetings, that's all. Because that's our responsibility when we
have a meeting. Our family when they sponsor it or when we sponsor it,
it's our obligation to provide that medicine, that peyote, sacrament And I
understand the law, ok. And I explained this to Capt.
. I
understand the schedule 1 drug. Schedule 1 drug, peyote, actually I didn't
realize that peyote was even in there because I had never dealt with any
even when I was undercover working narcotics. I never dealt with peyote,
I never arrested anyone for distribution of peyote. I'd never even seen it
until McDermott. I never knew what it looked like. I had no clue. My
only intent was to preserve it. Under the Native American Religious
Freedom Act it states that Indians can use, possess and transport the
medicine. It doesn't state how much you can possess and it doesn't state
in what form. And I understand also that I am not - 1 do not have my
papers, I'm not registered and it does state that. But my husband is. He's
registered and I did bring this. It's his tribal membership card. I swear to
God, to the creator, I thought it was fine to have that medicine there and to
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preserve it that way. Ok, and I realize ignorance of the law is no excuse.
But I thought under the federal law that it was ok as long as we used that
only for us in a ceremony, period. Ok. And when I ground it up I wasn't
manufacturing or distributing that. I used it on two occasions. We used it
for our family meetings and that was August 10th and October 26th, It was
both for my mom and dad, my adopted mom and dad, where we took it. It
wasn't for my husband's family like the transcript said. It was for my
adopted family. Natani provided the fresh medicine, you know, my
adopted brother and we provided the powder, which at both meetings we
didn't use much of the powder at all because people just take the smallest
amount. It only takes - my granddad, my father told me - my in-law, my
father-in-law told me it only takes just a little bit. But in the meeting
people can eat upwards to 36 buttons. It's up to them how much they
take. That's the only time you use that powder and that fresh medicine
was preserved - we didn't touch that. We didn't touch that When 1
brought them out, when Capt. Thirsk came over, they were rooted to the
bottom of the planter boxes. I had to pull - they were rooted. And that
was for our ceremony. I took care of those. I nurtured those and they
were growing. And I was proud of that and it made me feel good to grow
this because they had a certain energy about them. Now, it's helped me
not only physically, this church, that medicine, the peyote. This helped
me with my back feel better. I stopped breathing when I came out of
surgery. But I truly believe that because of the prayers and that medicine,
I came out of that. My drinking is all ceased. I stopped drinking and it's
because of this church. So again, under that religious freedom act, and I
know I keep repeating myself, by federal law, I thought protected us, you
know. I'm really sorry because that's how I saw it. I didn't - you know
the state law states right in there that that law - you know it says that that
was within the state law as long as you use it only in religious ceremonies.
I swear to you that's all we were doing. And the registration part, the
DEA, I never even thought about that, you know. John didn't either. We
had 87 buttons. It takes more than 60 to - 1 know my brother's used up to
100 buttons to make - because we have the tea, we have the powder and
have the fresh medicine and depending on how many people are in the
tepee or hogan, it takes a lot of medicine for that sacrament. So when it
says the DEA has requirements for reasonable registration under that.
And I understand that law and I understand why people have - custodians
have DEA numbers. It needs to be that way because it needs to be
protected so people don't abuse it and it's also - it's becoming extinct and
if it does become extinct I don't know what we're going to do, what the
church is going to do. But that's neither here nor there. Eighty-seven
buttons - well, I didn't even think about it, I did not think about it at the
time. But reasonable - the custodians, hundreds of thousands of buttons
they distnbute to sponsors when they order it. We had 87 for our own use.
I didn't think - 1 couldn't, but John would have to register as custodian for
that. That never even entered my mind until this all came out. But I do
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To Whom It May Concern:
My name is Kristi Begay I am % Irish Blood, VA Western Shoshone Blood, and
/2 Navajo Blood. I would like to give you a perspective lesson on the Peyote
plant and the Native American Church from my point of view being part White
and Native American and growing up in the Western World and off of the
reservation.
1

I grew up in the Native American Church. It is my religion, my belief, and my way
of life. I did not grow up on the reservation. I do not know my native language's.
I am 33 years old and Drug and Alcohol free. I live my life the best way I know
how and do the best that I am able with what I have. I attribute my survival to the
Native American Church and the Peyote medicine.
You have to understand that there is a difference between the Native way of life
and the Non-Native way of life but to agree to disagree and to learn how to coexists is the only way to compromise and get along in today's world. There are
so many different ethnic groups, cultures, and beliefs in this country today and yet
it is agreed that we are all American citizen's, Our way of life is an individual
choice.
Allow me to explain briefly how things are handled in our "Church".
In preparation of a Native American Church Ceremony the sponsor of the
meeting must provide food for their guests, tobacco, sage, and medicine (Peyote)
which is obtained from a legal custodian. In order to have fresh medicine for a
ceremony one must order the medicine right before the ceremony (by mail
it usually takes two to three weeks for delivery) or one must preserve the
medicine bv planting it until it is needed. However in most cases the
medicine is dried and grinded into powder form to be eaten dry or as a gravy by
the meeting participants. Because the medicine is so precious, every inch of it is
utilized as fresh, dried, powder, or tea. None of the medicine is to go to waste.
Some participants eat up to thirty-six buttons a night, and some boast of having
ingested upwards of fifty. An average amount is probably twelve. However, it is
also not to be abused because there is so little of it to go around. In this church all
the elements that are used are organic. From the four directions north ... east...
south... and west and from the four elements of life which are fire ... earth ...
water ...and air. The Peyote, the sage, the tobacco, the water, the dirt... all taken
from the earth. The eagie feathers, the eagle whistle, the dear skin drum hide
given from the animals. The wood is from the trees. The songs are from the
Spirits and the wind. The "Church" doctrine is Faith, Love, Hope, and Charity.
It is because of the word "Church" in our name that we hold an "Open Door
Policy". Only in certain NAC charters do they stick to the VA degree blood line,
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Terry Begay
FACTS REGARDING APPEAL
In June of 2002, the appellant and her husband received a bag of peyote plants as a gift.
Some of these plants were not living and were converted by the appellant into a powder
substance. This substance was stored at the appellant's residence. The living plants were potted
and cared for by the appellant. On two occasions, the powder derived from the appellant's nonliving peyote plants was used by family of the appellant and her husband in a religious sacrament
or ceremony. The appellant and her husband are members of the Native American Church and
believed that use of the powder derivedfromthe non-living peyote plants was protected by the
First Amendment to the United States Constitution, and Article I, Section 1 of the Constitution of
Utah.
Appellant was terminatedfromher employment as a lieutenant with the Salt Lake City
Police Department.
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1

absolutely has never been the position of the City until just

2

a moment ago, that this was intended for anything other than

3

a religious purpose.

4

COMMISSIONER: I think we are, we Commissioners are

5

pretty clear about what was presented in the hearing, and the

6

evidence that was presented before us.

7

discussed is this concern about growing, manufacturing,

8

harvesting.

9

means to reproduce.

What we have

And we took a look at that and we said growing
Manufacturing means you get more of it,

10

right?

We. went back and read the testimony.

We read the IA,

11

which is where this whole idea, or concept of growing comes

12

from, comes from the IA statements that Ms. Begay made to the

13

investigator.

14

talked about the number of buttons being 87 that she received

15

through whomever she received them from.

16

received 87 button.

17

buttons.

18

been any manufacturing, where there's been any growing, where

19

there's been any replenishing of the buttons that she

20

received.

21

manufacturing something when it hasn't manufactured.

22

from that standpoint and the information that we received,

23

we're not interested in making any change to the decision

24

that we made based upon the evidence we received at that

25

time, and the evidence that we now receive is the same.

But it was ironic that at the onset they

At the onset she

When you confiscated them, you had 87

From our perspective, we don't see where there's

So it behooves us to consider that she is
And so

And

11

